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1, The ASA(CW) has questloned whEther\the\Lake,Pantehartrain
project can be modified under your discretionary authority as
chief of Englneers to allow construction of the high level levee
plan, The materials attached generally address this lssue and
conclude in the affirmative. The purpose of this Memorandum is
‘to provide you with a separate statement of my views on the
matter. ‘ ‘ B : S

2, The Lake Pontchartrain, Lmuisiana,~and’Vicinity durricane
protection Project was authorized by Congress for constructien in
public Law 89-298, generally in sccordance with the recofln~
mendations of the Chlef of Engineers contained 1n House Document
231, 89th Congress. The project as envisioned in Rouse Document
731 would provide hurricane protection to certain areas
contiguous to~Lakes-Pgnt:hartrain and Borgne in Louisiana,thraugh
two major protective systems--the Lake pontchartrain barrier plan
and the Chalmette area plan. ‘ S g .

3. The Lake Pontchartrain parrier plan consists of a systém of

" jevees and floodwalls around populated areas south of Lhe lake

and barrier structures to be' constructed at the outlets of Lake
pontchartrain. The structural complexes at the lake outlets or
£ idal passes conslist of & navigation logk, 3 flood control
structure, and a closure dam at the Rigolets; & navigation
structure, a flood control structure and a closure danm at Chef
Mentsur Pass; and a navigation lock, a flood contrel structure
and a connecting rock dike at Seabrook.

4, The purposé af the barrler structures is ro control water
levels in Lake Pontchartrain. When a hurricane approaches the
Loulsiana coastline, the affected area experienceas a tidal rise

“1In advance of the storm's arrival. At such time, the control
“structures at the lake's oublets at Chef Menteur Pass, the

Rlgelets, and at seabrook would be closed, thereby preventing the
hurricane nroduced tides from entering and ralsing the lake to

sxtreme heights. The barrier structures would keep the lake near
5. normal level just pricr to the pagsage, of the storm and would
hinate fleoding assoclated with hurricane induced tidal rises.

":éi:all7oth§r rimes, the closure structures would remain open.
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.5, At the pime the project plan was developed, it was- thought
- . that the barrier qonstructicn plan afforded the most satisfactory
" gsolution to hurricane_induced;floadimg, The House Document,
. reflects this fact and indi;ates>thatjthe,ba:riet;gqnstruction
- plan was selected as the most suitable,plaﬁ,‘cvaf,ﬂigﬁ;lével
levee construction which was thought to be more time ¢onsuming
and cestly. Since that time facts have ¢hanged, and the high
lavel levee plan-hasibEen’selg:tediténtatiVEIy for implementatlon

as the most deSiredfcmnstructicn alternative, The question
presented 1s whether considering these changed facts, made known
after‘axtansivegreavaluatioh,qf~the project, the high ljevel levee
plan can'be,implementad.undet'yaur\disé:etignary~authority as
Chief of Engineers without a requirementffpr‘additiﬁnal ,
legislation. Under thls modified construction plan, the .
structural complexes at the Rigolets and Chef Menteur Pass wotrld
be eliminated and flood protection would be provided by generally
increasing the helght of the levees south of the lake..

6. In past opinions, I have recognized that the authority to

modify projects involves an important delegatlion cfvauthority

derived from Congress.  The authority has been exercised

typically in rhe constructien phase of projects to effect

dasirable engineering, design and construction changes. While it

iz difficult to ganeralize_abaUt;these cases, I have conslidered .
it necegsary as a legal matter to bring nodlfications to the i
attention of Congress for,spe:ific‘authcrizatiqn when such i
changes involve: . L L '

Lo
- g

a, A material alteration of the function of the project,
such as the deletion or addition of a project purpose when not
otherwise authorized by law. , ‘

b. A materia1~change_in the scope of the authorized plan of
improvement. : .

&

@, A change in 1agal,relatian5hips, such &s requirements of
1ocal cooperation. . '

7. wWhile 1t 1g recognized that +hese factors involve varying
degrees of subjective considerations and are mere guidelines to
be employed when considering project changes, when applying them
to the facts In this case and consldering them on palance, 1t is
my opinlon that the high level levee plan may be undertaken under
your discretionary authority as Chief of Engineers. This decizlon
iz pased on the following conSideratiana:
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a, Théré‘ia no,qhanga in prajéctvpurpases. The purpose of

,nf*¢tEE;prajact is to protest lives and property along the shore
v greas of Lake pontchartraln, and iIn particular those densely

- populated areas tmmediately south of the lake, Phe high level
levee cmnst;uatian;plan:Will accomplish this purpose without a
decrease in the level of protection by providing flood protectlon
against the standard‘Prcject Hurrlecane. ; T

b.. The mpdifled constructlion plan wlll not materlally alter
the scope of the authorized plan of improvement. The high level
levee plan will cost less ($638M v. $874M) and be completed in a
ghorter perlod of time (1988 v, 1993) than the origlnally
conceived barrier constructlon plan, The principal«chaHQE‘in the
plan ls that the barriers at the Rigolets and Chef Menteur Pass
will be deleted. The high level levees will follow the original
levea alignment and will not invelve substantlally greater land
acquislitien or displacements of hemes and pusinesses, While the
lavee heights wlll in fact be raised, this elevation is not
considered substantial when viewed in context of the levee
ralsing planned to. oeccur under any~circumstan¢e'in'connection
with the overall barrler construction plan,

¢, The high level leves plan will net involve a change in
legal relationships. Local interests are regulred to provide
lands, easements,ﬂrightSwaf—way'and relocations normally
assoclated with f£lood protection projects, and to otherwise
contribute in cash or equivalent work an amount sufficient to
bring thelr share to 30 percent of the total sonstrucktion cost of
the improvements. This requirement will apply equally to the
nigh level levee plan. : ‘ S

8. The discussion provided above addresses the narrow issue of
your legal authorlty to modify the project as Chlef of Engineers.
obviously, the decislon to proceed with the praject modlfication
is a personal one, However, T wish to bring the following
information te your attention and to suggest that you consider
the following should you choose to exerclise your dlscretionary
authority to modify the project.

9. TIn 1977 due to the political gensitivities of the project,
caused in part by project related 1itigation, Governor Edwards of
Loulsiana waa prepared to remove the State's»qunsarship of the
project unless the proposed barrier protection plan was changed
to a high level levee plan., He was advised by the then Chalrman
of the Committee on public Works and Transportation, U. 5. House
of Representatives, with the agreement of the LMVD Division
Engineer and the New orleans District Englneer, that ko taka such
ackion at that time would force {mmediate cessation of work on
the project since there was no authority to make the change. He
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-TELEPHONE OR VERBAL CONVERSATION RECORD

For use of this form, see AR 340-15; the proponent agency is The Adjutant General's Office.

DATE

3 Mar 83,

SUBJECT OF CONVERSATION

- Lake Pontchartrain Hurricane

Project

3

r

INCOMING CALL

PERSON CALLING | AbDRESS PHONE NUMBER AND EXTENSION
Ed Nutter DAEN-CWP-G 0154
PERSON CALLED OFFICE PHONE NUMBER AND EXTENSION
Arnold Robbins LMVPD-P 5835
OUTGOING CALL
PERSON CALLING OFFICE PHONE NUMBER AND EXTENSION
PERSON CALLED ADDRESS PHONE NUMBER AND EXTENSION

SUMMARY OF CONVERSATION: -

Routing:

1. Mr. Bayley

2. GEN Read

3. Mr. Harris

4. Mr. Bagley

5. , Mr. Resta

6. Mr. Nettles

7. Mr. Joe Graham
8. Mr. Jack Hill
9. Files ‘

rity.

‘

Mr. Nutter informed me that Chief Counsel, Mr. Edelman, concurred today in our
position that the proposed change from the barrier plan to the high level plan
falls within the Chief of Engineers discretionary autho
" ASA(CW) documenting this position is now on COL Myers' desk for staffing and is
expected to go to Mr. Gianelli as soon as it is signed by GEN Bratton.

ot Ul

ARNOLD V. ROBBINS

The memorandum to
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