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Discourage litigation. Persuade your neighbors to compromise whenever you can.
Point out to them how the nominal winner is often a real loser--in fees, expenses and
waste of time.

Abraham Lincoln

Our distinct forebears moved slowly from trial by battle and other barbaric means of
resolving conflicts and disputes, and we must move away from total reliance on the
adversary contest for resolving all disputes. For some disputes, trials by the adversarial
contest must, in time, go the way of the ancient trial by battle and blood. Our system
is too costly, too painful, too destructive, too inefficient for a truly civilized people. To
rely on the adversarial process as the principal means of resolving conflicting claims is
a mistake that must be corrected.

Chief Justice Warren E. Burger, in his Annual Report on the State of the Judiciary
at the mid-year meeting of the American Bar Association on February 12, 1984.



Clearly, the Corps’ record has established that ADR can be used to resolve disputes
arising in Government. Some of the more significant lessons learned from our ex-
perience indicate that ADR can bring the resolution of issues closer to factual realities
because ADR encourages those closest and most knowledgeable in the technical aspects
to work out agreements directly. Moreover, ADR permits the decision makers to make
the decisions, rather than have them made by third parties. ADR can decrease the load
on the litigation system by insuring that only major precedent-setting claims go the full
litigation route. Lastly, ADR can re-establish trust between government and industry.
ADR techniques encourage parties to work collaboratively and jointly on solutions.

Obviously, I bring certain biases to bear in favor of alternative dispute resolution. Iam
biased in support of ADR methods, including mini-trials, in lieu of litigation where
appropriate. I am biased in support of decision makers being urged, if not required, to
make the decisions they are paid to make, instead of passing them on to third parties,
whether the third party be a judge, a lawyer, a disinterested third party, or a so-called
neutral expert. I am biased in support of interest-based bargaining in lieu of positional
bargaining. I believe to the greatest extent possible, that when the parties leave the
negotiating table, whether there be two or ten parties of interest, the result should be a
win-win situation rather than a win-lose situation. Rarely, if ever, should there be a
lose-lose situation. The latter two types of situations do not last, as they only result in
renewed or continued confrontation.

The Federal Government is rapidly recognizing the need to use more innovative
approaches in resolving disputes. Relying exclusively upon traditional negotiations
and the judicial process is not working in today’s litigious environment.

ADR methods such as collaborative problem solving, interest-based negotiations, mini-
trial, disputes review panel, and non-binding arbitration hold the promise for the
development of a system which can resolve disputes quickly and efficiently. Already,
the Corps and several Government agencies have used some of these ADR methods
successfully.

If we’re serious about making a dent in litigation now and in the future, ADR is
avatlable--with ADR the future is now.

Lester Edelman, Chief Counsel, U.S. Army Corps of Engineers in testimony before

the Committee on the Judiciary, Subcommittee on Courts and Administrative
Practice, United States Senate, May 25, 1988.
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ABOUT THIS COURSE:
RATIONALE AND OBJECTIVES

As senior leaders in the Corps of Engineers, each of you has extensive knowledge and
experience in resolving disputes. Why, therefore, invest 2-1/2 days examining alter-
native dispute resolution (ADR) procedures? What is the rationale for this course and
the context surrounding the need for ADR in the Corps? The following section
summarizes some of the reasons and history behind the course. It also outlines the
course objectives.

Currently, many federal agencies are facing the challenge of how to effectively adapt
to changing demands in a changing world. Major forces influencing federal agencies
include a more litigious public; changing social conditions and values including the
extensive requirements for public involvement, along with required detailed analyses
of the environmental, social and economic impacts of agency planning and policy
making; the changing nature of inter-governmental relationships; and the increas-
ingly political nature of federal agency missions and senior manager roles. The result
of these changes has been increased conflict; increased opportunities for higher quality
and acceptable agency decisions; and increased utilization of collaborative procedures
by federal agencies as a way of effectively managing conflict and decision making.

The Corps has also been impacted by these changes. For instance, contract claims
have doubled in the last eight years. Claim procedures frequently take more than
three years to complete, while cases qualifying for fast-tracking can take more than
one year.
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The changing social conditions and values which require a balance of economic,
environmental, social and political interests in agency decision making have also
produced conflicts within our own public service engineering profession. Diverse
studies portray continued public concern for and endorsement of environmental
quality. This steady change in values has occurred during both conservative and
liberal political administrations in the U.S. and throughout the industrial world
(Milbraith, 1984). Public works expenditures in the U.S. must now be justified in
terms of impacts on environmental quality and public health, as well as in traditional
economic development terms. Indeed, such concerns now top the list of DOD and DOE
defense related priorities, and the Corps is the DOD’s environmental agency.

The Corps has been struggling with a greater number of complex and controversial
issues as well as an expanding collection of conflicting interests. For example, public
concerns for water resources have increased from flood control and water transporta-
tion to include toxic waste impacts, hazardous wastes, waste water management,
water resources management, wetlands protection, and environmental enhancement.
These new issues and subsequent disputes within and among agencies, the public, and
other interest groups, have become the new domain of water resources engineers and
managers. The budget for waste water and hazardous waste is now greater than the
combined budgets of the Bureau of Reclamation and the Corps Civil Works program.

Today the word "partnership" characterizes the ideal inter-governmental and intra-
organizational relationship. Interdependence, mutual ability to leverage the attitudes
and behavior of others, unpredictability of outcome, etc., have resulted in the need for
a more collaborative problem-solving process among various levels of government. In
order to effectively manage conflict and solve problems, the Corps must now work more
explicitly in "partnership" with local sponsors of projects, rather than in the traditional
way where the federal government provided direct engineering and construction
services. Forming a partnership has also become crucial among Corps managers and
construction contractors. Life Cycle Project Management (LCPM) is requiring new
partnerships within our own organization.

It has never been a simple matter to separate the political, technical, administrative
and legislative mandates and influences associated with our programs. In addition,
the administration of laws which are often less than precise, and which significantly
impact the distribution of benefits and values across diverse segments of society
contribute to the political nature of our work. Consequently, the Corps’ mission often
looks more and more political to those whom it impacts and serves. While the executive
senior manager has always had a political component to his role, the nature, extent
and importance of that political piece has shifted. Not only must he be politically
sensitive to what is happening inside the Corps, but he also must be effective in the
external political arena which extends to the Corps’ relationships with other federal
agencies, other governmental entities, industry, multiple interest groups who make
up "the public”, etc. To be successful he must therefore be effective in the expanding
political arena as well as exhibiting a high degree of technical competence. Indeed,
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one could say that the primary job of the executive senior manager is to manage the
gray area between the technical and the political. Changes in the Corps’ mission and
management responsibilities, which emphasize the political/legislative as well as the
technical/administrative, along with the diversity of our programs can foster numerous
conflicts among the Corps and those we serve as well as within our agency. It is
therefore important for the Corps to recognize the potential for conflict, to identify both
internal and external sources of conflict and to design procedures which will help
recognize and reconcile the interests of the various stakeholders--other federal agen-
cies, subcontractors, customers, employees, etc.--impacted by Corps policies and
decisions. Several illustrations will clarify this point.

* In Civil Works, scarce resources, interdependence and competing interests make
conflict inevitable between the Corps and local sponsors as they plan and imple-
ment local cost sharing agreements (LCAs). In response to the likelihood of
disagreement, both planning and LCA partnerships now contain dispute resolution
clauses requiring ADR approaches.

® Our Section 10 and 404 Regulatory Program, which issues over 20,000 permits per
year, has as its centerpiece the balancing of competing interests and the discovery
of "public interests" from among the stakeholders.

* Our Operations and Maintenance Program, which has grown to comprise over 50
percent of Civil Works, has become more prominent especially in times of drought
or flooding. Management of the impacts of natural disasters will continue to
increase visibility of projects, the way they are managed, and the apportionment
of resources within the project management.

¢ In the military construction program, the Corps more actively than ever seeks to
discern the interests and needs of its customers. These interests can differ from
those of the Corps as well as from those of other customers. As DOD’s environmen-
tal agent, the Corps explores ways to negotiate apportionment of responsibility in
hazardous and toxic waste clean-up at hazardous waste sites. Frequently, poten-
tially responsible parties (PRP) strongly disagree regarding who should bear the
burden of and the amount of clean-up costs.

¢ Pressures from inside and outside the Corps to revise our way of thinking about
problems and how we address them can create significant intra-organizational
conflict. For example, the introduction of new personnel with diverse skills and
new responsibilities . has led to the need for collaborative problem solving within
our own hierarchical structure in order to address competing mandates, goals, and
interests within the organization.
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* How we view ourselves may be a source of internal conflict. As Corps professionals,
are we engineers who provide a relatively narrow range of solutions to water
resources problems, or are we public service engineers who address a wider variety
of water and construction related problems, and who create a broader range of
possible solutions?

The opportunities for disputes continue to increase much faster than the resources to
resolve them. If procedures exist to more effectively manage disputes, then you--senior
Corps leaders--need to know and use them because they could significantly reduce the
cost of making decisions.

Such procedures do exist and are evolving every day. Private and public organizations
throughout society have successfully developed and used procedures which reduce
settlement time, avoid costly litigation, build firmer partnerships, and produce viable
settlements.

Academics and professionals in explaining and transferring these procedures have
called them ADR procedures. Unfortunately, the term ADR can be misleading. You
might ask "alternatives to what?" Originally, this meant alternative to litigation.
However, professionals have discovered that the phrase may be too limited. To begin
with, ADR procedures should not be seen as replacing our legitimate legal processes.
Rather, ADR processes are intended to "offload" the legal system and to relieve that
system of those disputes which are not precedent setting, which do not turn on points
of law and which can be resolved by other means. ADR procedures also endeavor to
preserve future relationships and prevent unnecessary and extended disputes through
anticipation, upfront collaboration and effective dispute management.

ADR, therefore, is broader than the notion of an alternative and incorporates proce-
dures which anticipate and manage as well as resolve disputes. In this broad sense,
ADR procedures include skills such as collaborative problem solving, participatory
management, partnering, mediation, facilitation, negotiation, and third party inter-
vention. However, since the acronym, ADR, is recognized, we continue to use it in this
course.

The Corps has played a significant role in the development of alternative dispute
resolution approaches and procedures, in both its civil and military programs. In the
1970’s, the Corps led federal agencies in employing innovative methods of public
involvement. The Corps developed several levels of training programs to prepare its
personnel to effectively apply and implement the new procedures to a wide variety of
difficult public disputes. Hundreds of professionals have been trained in these skills
and procedures which have been used to enhance the quality of decision making in
hundreds of conflicts.
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In the early 1980’s, the Corps developed a mid-level management course on Negotiat-
ing, Bargaining, and Conflict Management. This course was designed for Corps
personnel to empower managers to resolve conflicts at the lowest appropriate level
within the organization. Over 500 COE personnel have been trained since the course’s
inception, and they are nowin the field usingimproved communication, data collection,
negotiation, and facilitation procedures to resolve COE problems.

Since the mid-1980’s, the Corps has been an organizational leader in the application
of ADR procedures to tough issues. The Corps has been a successful pioneer in the
application of mini-trials, facilitated problem solving, mediation, dispute panels, and
technical advisory panels to complex issues. The following are representative ex-
amples of the disputes in which the Corps has applied ADR procedures:

* In 1988, a dispute over the interim and long-term operating plan of a mid-western
COE flood control dam came to a head. A governor, Congressional delegation,
numerous state agencies, and public interest groups all moved to limit the genera-
tion capacity of the project, over the objections of the utility companies which were
advocating increased hydro-generation. Law suits and legislative battles appeared
imminent. Mediation was used to successfully address a range of environmental
and operating issues.

* A $55.6 million claim (including interest) involving differing site conditions on the
Tennessee Tombigbee Waterway was filed with the Corps of Engineers Board of
Contract Appeals by Tenn Tom Constructors, Inc. Both the Corps and the contrac-
tor had the prospect of losing a tremendous amount of money and resources as a
result of the way that the case was handled. A mini-trial was used to successfully
settle the claim.

¢ In the last few years, the Corps has used regional Section 404 General Permits to
facilitate the permitting and regulatory process. In 1987, a district proposed such
a permit in a rapidly urbanizing Rocky Mountain county so as to facilitate construc-
tion of small fills associated with residential and industrial development. The
multiplicity of parties and the number of controversial issues between the Corps,
environmentalists, developers, the county and a city resulted in a series of difficult
conflicts. The dispute appeared to be unresolvable short of court action. Facilita-
tion was used to enable the parties to resolve their issues.

* Noise generated by maneuvers of battle tanks has outraged many citizens of small
towns.located adjacent to military bases or practice ranges. This has especially
been a problem when maneuvers occur at night or during Sunday church services.
Some citizens have argued that changes of use have occurred since the bases were
sited, and that the training activities should be stopped. Other citizens have
proposed that the noise is "the sound of freedom" and have welcomed the increased
activity in their communities. Negotiation and facilitation have been used to
address the needs of both the community and the military installation.
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* Aproposed harbor expansion resulted inlocal cost-sharing discussions between the
Corps and the local sponsor. Differences between Corps regulations and client
expectations led to a flurry of calls between the Congressional delegation and the
Corps. The elected officials were asking for some flexibility on the Corp’s part in
evaluating the proposed cost-sharing arrangement. The Corps saw this as bending
the rules. Negotiation was used to settle the disagreement.

* The technical staff of the Board of Engineers for Rivers and Harbors raised some
very serious concerns about several components of a project that was carefully
negotiated by a district/division and a local sponsor. The Board staff suggested
that unless changes were made, they would recommend to the Board that the
project be delayed or halted. The district and division initiated moves to circumvent
the Board staff and put pressure on the Board through the Congressional delega-
tions. Cooperative problem solving was used to manage the differences.

Many of the procedures presented in the next few days should make intuitive and
practical sense to you. No doubt, you will have heard about or tried some of these
procedures on disputes encountered in your daily work. Indeed, your instructors will
be surprised if they do not hear "ah-ha, I've done that." This course will provide a
framework and a language by which you, as managers, will be able to identify, analyze
and categorize disputes and conflict situations that you have encountered or will
encounter. In addition, it will provide a common understanding and repertoire of
dispute resolution procedures to help you consciously manage such situations. Finally,
the course will provide opportunities to practice procedures in a low-risk environment.
The procedures presented are based on experiences both within and outside of the
Corps, and have been effective in managing and resolving a variety of disputes.

To sum up, the objectives in this course are to:
1. Expose you to a range of ADR procedures;

2. Demonstrate how these procedures add to your "tool kit" of management techni-
ques; '

3. Provide you opportunities to discuss and to practice procedures;

4. Encourage you to encourage your staffs to try such procedures where appropriate;
and

5. Put you in contact with the resources to support your use of ADR procedures.
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In pursuing these objectives, you will:

* Learn about and be able to identify the basic causes of disputes and conflicts.

* Add conflict management concepts, dispute resolution procedures and skills to your
repertoire of general management knowledge and skills.

* Understand the continuum of dispute resolution and conflict management proce-
dures that are available to resolve or manage disputes.

* Learn about how ADR procedures have been successfully used in the Corps to
resolve conflicts, and the high level of support the use of these procedures has
received.

* Understand which dispute resolution procedures are appropriate for particular
problems, and how and when these procedures can be most beneﬁmally utilized in
the "life cycle" of a conflict.

¢ Learn specific skills that will enhance your ability to negotiate internal organiza-
tional disputes and to work more effectively with external agencies and the public.

* Identify when third party assistance in dispute resolution is appropriate, and how
to obtain it.

* Understand how to plan for or avoid increased litigation costs.

* Identify how ADR can be a benefit to you, your staff, and the Corps.

* Build the knowledge and skills to apply Alternative Dispute Resolution procedures
in a current or future Corps dispute.

In short, this course is the most recent step in a history of Corps leadership in the ADR
field.
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AGENDA

THE COE EXECUTIVE SEMINAR
ON ALTERNATIVE DISPUTE RESOLUTION
(ADR) PROCEDURES

DAY 1 8:00 AM. - 5:00 PM.
Workbook
Time Topic Approach Reference
8:00 - 8:15 Welcome and Introductions
8:15 - 8:30 Course Overview and Presentation Chapter 1
Agenda Review
8:30 - 9:00 Types of Disputes Group Exercise & Chapter 1
Encountered by the Corps Discussion
9:00 - 9:15 ADR Principles for Presentation Chapter 3
Managers
9:15 - 9:30 Break
9:30 - 10:45 The Causes of Disputes Group Exercise, Chapter 4
and Conflict Management Presentation,
Discussion
10:45 - 11:00 Stretch Break
11:00 - 12:00 Dispute Resolution Presentation & Chapter 5, 6
Procedures and Their Discussion
Applicability to the Corps
12:00 - 1:15 Lunch
1:15 - 2:30 Introduction to Negotiation Presentation & Chapter 5, 7
Discussion
2:30 - 2:45 Break
2:45 - 3:30 Negotiation Simulation Exercise Chapter 7
3:30 - 3:45 Discussion of the Discussion Chapter 7
Simulation
3:45 - 5:00 Assisted Problem Solving Group Exercise and Chapter 5, 8
I: Procedural Assistance: Discussion

Mediation and Facilitation
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DAY I

Time

8:00 - 8:05

8:05 - 9:00

9:00 - 9:15

9:15 - 11:30

11:30 - 12:00

12:00 - 1:15

1:15 - 1:45

1:45 - 2:15

2:15 - 3:15

3:15 - 3:30

3:30 - 4:00

4:00 - 4:45

4:45 - 5:00

Agenda

8:00 AM. - 5:00 P.M.

Topic
Agenda Review

Mediation/ Facilitation
Demonstration

Break

Assisted Problem Solving
II: The Mini-Trial and
Other Procedures

Assisted Problem Solving
III: Non-Binding
Arbitration, Settlement
Conferences, Dispute
Review Boards

Lunch

Pass Out and Read Case
Selecting and
Implementing Appropriate
ADR Procedures

Case Study: Managing
Disputes and Selecting
ADR Procedures

Break

Case Study
Analysis/Critique

Obstacles and
opportunities for using
ADR procedures

Wrap up and Evaluation

Approach

Presentation &
Discussion

Simulation &
Discussion

Presentation &
Discussion

Presentation &
Discussion

Presentation and
Discussion

Presentation and
Discussion

Group Exercise

Workbook
Reference

Chapter 8

" Chapter 5, 9

Chapter 5, 9

Chapter 10, 11,

12

Chapter 14

Chapter 10, 11

Chapter 14
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3
ADR PRINCIPLES FOR MANAGERS

Dispute resolution is management. Look at your own job as a manager and executive.
Studies have shown that 30 percent of first line supervisors’ time and 25 percent of all
management time is spent on resolving disputes. More than 85 percent of those
leaving jobs do so because of some perceived conflict. Almost 75 percent of job stress
is generated by disputes. Festering disputes are time consuming and can result in
alienation, stress, reduced productivity, loss of quality, ruptured relationships, and
even violence. One might say that being an executive or senior manager is dispute
management. Some guidelines for managing disputes and assessing the effectiveness
of a specific dispute resolution approach are listed below. These general guidelines
provide a framework within which to choose ADR procedures outlined in subsequent
chapters.

1. Strive to keep decisions as close to the hands of the manager, decision-
maker and substantive expert as possible.

ADR techniques are management tools. The more the management of the disputes
and the solutions are in the hands of the managers or those closest to the substance
of the problem, the higher the probability that both the letter and spirit of solutions
will be implemented. Indeed, it is often possible to obtain more satisfactory and
timely decisions when those closest to the problem or those who know something
about the situation are involved in the solution. Often, the tendency is to do just
the opposite. Frequently managers who encounter a sticky problem are quick to
turn over its resolution to lawyers or other outside parties, rather than more
directly participate in a problem-solving process where control over the outcome
remains with the parties, themselves. This can deprive the decision-making
process of the involvement of the people who best know about the problem and who

13
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are best suited to design an elegant solution. Managers should be more careful in
delegating this responsibility to less informed parties, and should seek to own the
process as well as the solutions to disputes.

. Seek not only the rational but the reasonable.

Frequently engineers and technical people forget that their goal is to seek not only
the technically superior solution but also the reasonable and workable alternative.
Undue emphasis upon technical elegance and legal purity can become the in-
gredients of stalemate and intransigence. Seemingly minor issues can become
battles to the death in the crusade of technical purity.

It is important to remember that the most technically rational or perfect solution
is not always the one which parties find most acceptable or feasible to implement.
Obviously the "reasonable” solution should not require a compromise of ethical or
legal standards, but the degree of purity a solution contains should be weighed
against the desirability of resolving a dispute and the long-term impacts of a
stalemate.

There are multiple satisfactory, and genuinely elegant, solutions to most problems.
It is important for parties to be open to exploring multiple options to satisfy their
interests rather than becoming deadlocked over positions. Managers once again
will recognize that attaining this goal involves finding the balance between a
variety of competing interests. ADR procedures can often help managers to find
such a delicate balance.

. Seek to "offload,"” not replacé, the legal system.

ADR does not seek to replace the legal system or challenge our democratic prin-
ciples. Alternative dispute resolution techniques are intended to make the legal
system--judicial, legislative, and executive--work more efficiently and to help that
system adapt to new realities and problems. ADR is also concerned with solving
key problems in addition to settling the issues--something critics of the formal
judicial process say is missing. However, ADR is not a panacea for the resolution
of all social ills. ADR should not be applied in all circumstances or to all disputes.
For example, cases where a legal precedent is at stake should go through the
traditional judicial process. But remember, it is easy to think that every case fits
such criteria. If this trend is continued, the formal system will remain overloaded
and it will rapidly reach the point where it cannot perform. When that happens,
its very legitimacy will be questioned.

14
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A significant percent of most disputes in America could easily be resolved outside
the expensive adversarial process. Indeed, over 80 percent of current cases within
the U.S. court system are settled outside of the court. The pointis that by offloading
the formal legal system, ADR will result in a more effective and efficient judicial
system.

4. Anticipate and act to prevent.

Since most cases are settled outside of court, we know there are vast opportunities
to anticipate and to prevent highly adversarial disputes. To anticipate means
projecting where the dispute is heading and asking if things could be different.
Preventing does not mean caving in. To prevent means understanding and satis-
fying interests before they are hidden and locked behind positional posturing.

If we assume that the situation will become adversarial, we can be sure that’s what
we will create. Do not advocate the use of procedures which encourage the
adversarial relationships we seek to avoid. Do not succumb to a sense of power-
lessness over the process. Pull your organization out of unproductive and exces-
sively expensive dispute resolution; anticipate and act to prevent.

The best ADR success is the conflict that has been avoided because interests have
been met before destructive confrontation has occurred. In the legal arena, thisis
often referred to as "preventative" law.

Anticipating and preventing conflicts is a management decision. Itis often difficalt
to prove the benefit of such action because it is hard to document potential negative
impacts or benefits should another course of action be selected. Nevertheless,
anticipating and addressing interests which could generate conflicts is the most
efficient form of ADR.

5. Explicitly assess the alternatives to using ADR and negotiation forums.*

Considering the best alternative to a negotiated agreement or other intervention
is a powerful tool for evaluating the viability of, and building commitment to, a
process of resolving disputes. Assessing the desirability and probability of a
non-negotiated decision is often the first step in determining if negotiation, with or
without the assistance of a neutral third party, is a superior procedural option.

How often have negotiators shied away from asking other disputants, "Why are
you still at the table?" or "Why do you want a negotiated agreement?" Such
questions are often avoided because of the fear that the opposing party will leave
the table, and the negotiator will have failed. Requesting all parties to review and

*Roger Fisher and William Ury, Getting to Yes. Boston, Massachusetts: Houghton Mifflin Publishing
Company, 1981.
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assess their alternative procedures is important because it forces all those at the
table, or those who have not agreed to even begin a dialogue, to understand and to
clarify why they are or are not participating in a cooperative dispute resolution
process. In other words, the assessment of the alternative procedures encourages
disputing parties to select, to commit to, and to own a conflict resolution process
because it provides a better or more predictable opportunity to achieve an accept-
able settlement.

Third-party facilitators and mediators can be quite effective in appealing to parties’
best alternatives as a means of encouraging them to assess the viability of various
dispute resolution procedures, but the appeal may also be initiated just as effec-
tively by a manager who is a party to a dispute.

6. Think of dispute resolution as a creative process.

Managing conflicts and resolving disputes is not always a zero-sum game or a
question of slicing up and allocating a limited pie. Obviously, slicing the pie and
zero-sum gaming are present in many disputes. However, this need not be the
dominant approach. The maximization of any one party’s benefits does not neces-
sarily have to be at the expense of another. Parties should seek ways that joint
gains can be created and that unnecessary losses for other parties are minimized.

Managing conflict need not always result in sharing losses. Through cooperative
efforts, unique alternatives can be crafted which may benefit one or more of the
parties without resultant losses to others. ADR procedures seek to find the key
interests underlying each party’s needs as well as common interests all parties
share. By helping the parties understand their interests, and by designing solu-
tions which maximize the satisfaction of diverse interests, ADR procedures seek to
produce solutions where there is joint gain rather than mutual loss or a win for one
party and a loss for another.

In a sense, ADR procedures seek to create a whole, or solution, which is greater
than the sum of its parts. ADR can often result in settlements which are much
more creative than merely slicing up and dividing a limited "pie".

7. Rather than ignore them, visibly isolate extremes.

Extreme positions and views always exist in conflict situations. They should be
identified and publicized so that they can be evaluated, by the broader public and
other parties to a dispute, as to how well they truly represent or satisfy broader
public interests. One of the prerequisites for participation in a dispute resolution
process should be the exposure of various views or proposals to public scrutiny.

16



ADR Principles for Managers
L.

Extreme views need not be bad or destructive. They may be the leavening or
catalyst for the development of more creative solutions. Manyindividuals or groups
who advocate extreme positions are very committed and have valid and important
reasons for adhering to their views. They often serve an important function of
moving society’s consciousness toward new and important insights. To a sig-
nificant degree this is what has happened with environmental awareness in the
1970’s and 1980’s.

Extreme positions may also be destructive and create barriers to resolving public
issues in a mutually acceptable way. An effective dispute resolution process should
provide a forum to develop rational settlement options, which can be compared and
contrasted to more extreme positions. Itis through this comparison and evaluation
of how diverse solutions meet broader public interests, that it becomes more
difficult for parties holding extreme positions to mobilize widespread public sup-
port.

Frequently, reliance upon adversarial models allows those advocating extreme
positions to go on without clear and visible proof of major constituency support. In
addition, prematurely resorting to adversarial means for resolving disputes tends
to assure that we will move to extreme positions, and compromise will not be
encouraged. The incentive becomes finding extremes and not a middle ground.
Visibly isolating extreme views often builds incentives to find and share the middle
ground and to create more broadly acceptable settlement options.

8. Negotiate and solve problems by satisfying interests, rather than
capitulating to positions.

Often the key to the successful resolution of a dispute is to explore the unexamined
assumptions, to go behind proposed solutions or positions which themselves repre-
sent values, and to understand the underlying interests or needs behind such
values. Alternative dispute resolution is an educational process. That is, it seeks
to provide a forum where disputing parties can educate each other about their
underlying assumptions and needs. Interests are essentially the reason why people
support specific positions or proposals. By educating each other about their
interests, the parties are in a much better position to design settlement options
which will be acceptable.

9. Seek psychological and procedural, as well as substantive satisfaction
from solutions.

Disputes are not solely caused by substantive differences. Psychological and

procedural barriers to settlement may also be present. Solving disputes has a lot
to do with how people feel and the procedures that have been tried or used to
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manage differences. If a durable settlement is desirable, each dispute process must
be evaluated in terms of not only its ability to produce a substantively acceptable
outcome but its procedural and psychological impacts as well.

Dispute management is not simply a contest or a game in which substantive gains
are either won or lost. It is a relationship-building process. It involves process,
content, and emotions. Frequently, parties must live in the future with those with
whom they are disputing. The way that a dispute is resolved may often be as
important as the specific settlement.

10.Design ADR procedures to address the causes of disputes.

There are many causes of disputes and conflicts. Experts generally categorize these
causes in terms of conflicts of: interests, values, data, relationships, and structure.
It is important to discern which of these, or which combination of these, is causing
a dispute and then build a process which addresses the specific problem. Just as
a military commander must carefully select the appropriate strategy, tactics and
weaponry to use in a specific battle, so must the conflict manager select the
appropriate dispute resolution procedure to address the basic causes of a conflict.
Failure to accurately assess the needs of any given situation may result in an
ineffective resolution or one that is more costly than necessary.

11.Try to separate personal egos from the issues in dispute.

Individuals and organizations frequently have conflicting needs. Personal hurt can
be separated from the overall situation or solution to the organization’s problem,
with some effort by the involved individuals or with the assistance of a third party.

12.Consider both short- and long-term goals and objectives in deciding on
dispute resolution procedures and desired outcomes.

All too frequently parties in conflict "win the battle, but lose the war" because they
have confused long- and short-term goals and objectives. In some cases, the
decision regarding which dispute resolution processes to select will be strongly
influenced by the "shadow of the future" and what kinds of future interaction
between the parties is projected or desired.
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4
WHAT CAUSES DISPUTES?
AN OVERVIEW

What is a Conflict or a Dispute?

Conflict is a form of competitive behavior between people or groups. It occurs when
two or more people compete over perceived or actual incompatible goals or limited
resources (Boulding, 1982). In order to manage or resolve conflict, it is necessary to
identify its causes. This chapter examines several of the diverse sources of conflict
and begins the discussion on how disputes can be resolved.

What Causes a Conflict or a Dispute?

The Circle of Conflict (Figure 1) outlines some of the major sources of conflict,
regardlessoflevel (interpersonal, intra- orinter-organizational, communal, or societal)
or setting. The Circle identifies five central causes of conflict:

* Problems with the people’s relationships

This chapter is excerpted from: Christopher W. Moore Decision Making and Conflict Management.
Boulder, Colorado: CDR Associates, 1986. Copyright 1986, CDR Associates. All rights reserved. Used
with permission.
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CIRCLE OF CONFLICT

Figure 1

UNNECESSARY CONFLICT

RELATIONSHIP CONFLICTS

* Strong emotions

* Misperceptions or stereotypes

¢ Poor or miscommunication

* Negative, repetitive
behavior

DATA CONFLICTS

* Lack of information

* Misinformation

¢ Different views on what
is relevant

VALUE CONEFLICTS

* Day to day values * Different interpretations

e Terminal values of data

¢ Different assessment
procedures

* Self definition values

STRUCTURAL
CONFLICTS

* How a situation is set up

INTEREST
CONEFLICTS

* Substantive

* Role definitions

* Time constraints

* Procedural
* Psychological

* Geographic/physical
relationships

* Unequal power/authority

* Unequal control
of resources

GENUINE CONFLICT
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* Problems with data

¢ Perceived or actual incompatible interests
* Structural forces

* Perceived or actual competing values

Relationship Conflicts occur because of the presence of strong negative emotions,
misperceptions or stereotypes, poor communication or repetitive negative behaviors.
These problems often result in what has been called unrealistic (Coser, 1956) or
unnecessary (Moore, 1986) conflict in that it may occur even when objective conditions
for a dispute, such as limited resources or mutually exclusive goals, are not present.
Relationship problems often fuel disputes and lead to an unnecessary escalatory spiral
of destructive conflict.

Data Conflicts occur when people lack information necessary to make wise decisions,
are misinformed, disagree over what data are relevant, interpret information different-
ly or have competing assessment procedures. Some data conflicts may be unnecessary,
such as those caused by poor communication between the people in conflict. Other
data conflicts may be genuine in that the information and/or procedures used by the
people to collect or assess data are not compatible.

Interest Conflicts are caused by competition over perceived or actual incompatible
needs. Conflicts of interest result when one party believes that in order to satisfy his
or her needs, those of an opponent must be sacrificed. Interest-based conflicts occur
over substantive issues (money, physical resources, time), procedural issues (the way
the dispute is to be resolved), or psychological issues (perceptions of trust, fairness,
desire for participation, respect). For an interest-based dispute to be resolved, all
parties must have a significant number of their interests addressed and/or met in each
of these three areas.

The Satisfaction Triangle below illustrates the interdependence of these three kinds
of needs (Figure 2). The Triangle, or a settlement, is not complete unless there is
satisfaction on each of the three sides. A satisfactory substantive settlement, without
procedural and psychological satisfaction, may be inadequate to induce a final agree-
ment.

Conflicts often result when a disputant adopts a position, a specific solution to a
problem, and equates that preferred option with his or her interests. Generally
interests can be satisfied in a variety of ways (Fisher and Ury, 1983). Inability to
separate interests from positions often results in a deadlock or escalatory win/lose
conflict behavior.
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SATISFACTION TRIANGLE
Figure 2

SUBSTANTIVE

Structural Conflicts are caused by patterns of human relationships. These patterns
are often shaped by forces external to the people in dispute. Limited physical resources
or authority, geographic constraints (distance or proximity), time (too little or too
much), organizational structures, and so forth, often promote structural conflict.

Value Conflicts are caused by perceived or actual incompatible belief systems.
Values are beliefs that people use to give meaning to their lives. Values explain what
is good or bad, right or wrong, just or unjust. Differing values need not cause conflict.
People can live together with quite different value systems. Value disputes arise only
when people attempt to force one set of values on others or lay claims to exclusive value
systems which do not allow for divergent beliefs.

The Circle of Conflict and Conflict Mapping

The Circle of Conflict is a useful analytical tool for examining disputes and uncovering
the causes of conflict behavior. By examining a conflict and evaluating it according to
the five categories--relationship, data, interest, structure, and value--it is possible to
determine the primary causes of the dispute and to assess whether the cause is a
genuine incompatibility of interests or an unnecessary perceptual or relationship
problem between the parties. These insights can be of assistance in designing a
resolution strategy that will have a higher probability of success than an approach
which is exclusively trial and error (Moore, 1986).
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5
PROCEDURES FOR RESOLVING
DISPUTES: A CONTINUUM

INTRODUCTION

Historically, conflict resolution efforts have been focused in two directions. The first
route has been toward newer and more powerful warfare technologies and more
effective conflict waging strategies, which would act initially as a deterrent to prospec-
tive conflict, and if necessary, to physically repel aggression.

Frequently the focus of individuals, organizations or societies has been only on the
first route. Indeed, much of what is known about conflict is fraught with images of
competition, struggle and win-lose strategies. Many, and in fact most people, probably
adhere to some form of Social Darwinism--that is, life is the story of the survival of the
fittest. However, recent scientific research indicates that the struggle for survival is
far more complicated than originally projected. Competition is just one side of the
survival equation; cooperation is the other, and perhaps more important, side. Indeed,
new research on social evolution and human nature indicates that cooperation
provides a more viable explanation for the development of life and development and
survival of society.

The second route, that of cooperation, has been toward less destructive ways of
addressing competing interests and resolving disputes, which include the rule of law,
democratic judicial institutions, representative forms of government and innovative
means of collaborative problem solving. This route has emphasized fair and nonviolent
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means of resolving disputes. The route contains both adversarial and non-adversarial
approaches and procedures. ADR procedures are in large measure, creative new
initiatives in this second route.

A CONTINUUM OF ALTERNATIVE DISPUTE RESOLUTION
PROCEDURES

Alternative dispute resolution procedures can be placed on a continuum of gradually
more directive initiatives by the parties and increased involvement and interventions
by third parties who provide various types of resolution assistance. Many of the
procedures involve some form of cooperative problem solving or negotiations. Most of
the procedures have some elements of relationship building, procedural assistance,
substantive assistance, or advice giving as a means of facilitating resolution, but they
differ significantly in degree and emphasis. Figure 3 outlines a general continuum of
ADR procedures while Figure 4 describes, in more depth, the procedures found in the
middle third of the Continuum, roughly from point 2 to point 17. Turning to Figure
3, Point A represents what some affectionately call the "hot tub" approach. That is,
we all jump into the hot tub and somehow agree. Point B represents the opposite
extreme, that is, we go to war or use a highly adversarial approach. ADR refers to the
numerous possibilities between these points. Some are well known, others are emerg-
ing, and most make common sense.

Four important points should be made about this Figure 3 continuum. First, as we
move from Point A to Point B, we gradually give over the power and authority to settle
to outside parties. A dividing line, roughly two-thirds from A to B, symbolizes that
point at which power to resolve disputes moves out of the hands of the disputants and
into the hands of an outside party. The main thrust of this course is to encourage you
to find ways to remain to the left of the dividing line. Second, the basic principles and
procedures of interest-based negotiations and bargaining can be applied on any’
technique along the continuum. They are appropriate in facilitated problem-solving
meetings, mediations, mini-trials, and deliberations after fact-finding.

Third, as the unnamed points on the continuum indicate, there is much to learn.
Possibilities exist to create new procedures across the continuum. The last word on
ADR is far from in. In fact, ADR invites managers to innovate and create.

Four, itis important to remember all communication in disputes contains both content
and process. Very often, the way we talk or the process of dialogue will determine how
and if people listen to the content of the dialogue. The major premise behind ADR
techniques is that by separating the process of dialogue and the content of dialogue in
a dispute, we can better manage the discussions and promote agreement. This
separation of process and content is what leads us to the use of third parties, sometimes
called "interveners." These third parties, in various ways, become caretakers of the
dialogue process in the disputes.
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Procedures for Resolving Disputes
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Figure 4 displays, in depth, the major known ADR techniques falling from cooperative
decision making to third party decision making in Figure 3. Figure 4 further groups
these techniques into the following categories: unassisted procedures, relationship
bmldmg assistance, procedural assistance, substantive assistance, advisory/non-bind-
ing assistance and binding assistance.

Cooperative Decision Making

On the left end of the continuum, is a category of procedures which have been labeled
"Joint-Cooperative Decision Making." These are settlement procedures which the
parties initiate together without third party assistance. Among the most significant
procedures in this category are conciliation activities, information exchange meetings,
cooperative problem solving and negotiations.

Conciliation refers to building positive social relationships which are often a pre-reg-
uisite for productive problem solving or negotiations. Site visits to projects, meals, or
casual conversation over a meal or drinks are often conciliatory gestures initiated by
parties that open up dialogue, allow people in conflict to get to know each other better,
build positive perceptions, enhance trust, and promote the openness to take the risk
to begin negotiations.

Information Exchange Meetings are meetings in which parties share data and
check out perceptions of each other’s issues, interests, positions, and motivations in
an effort to minimize unnecessary conflicts over data. Information exchange meetings
are often the first step toward productive cooperative problem solving or negotiations.

Cooperative Problem Solving involves meetings of concerned parties to resolve a
question or issue of mutual concern. Cooperative problem solving is most commonly
used when a conflict is not highly polarized and prior to parties forming hard line
positions. It is usually the procedure of first resort when all parties recognize that a
problem exists and that every one may be negatively or positively impacted by its
settlement. Cooperative problem solving involves a positive effort by concerned parties
to collaborate rather than compete to resolve a common problem.

Negotiations are the major alternative dispute resolution procedure. Negotiations
involve a bargaining relationship between two or more parties who have either
perceived or actual conflicts of interest. The participants join voluntarily in a tem-
porary relationship to educate each other about their needs and interests and exchange
specific resources or promises that will resolve one or more issues. Negotiations may
be highly collaborative if an interest-based bargaining approach to problem solving is
used, or may be more adversarial if the parties decide to use hard line bargaining over
positions. Almost all of the alternative dispute resolution procedures, in which the
parties maintain control over the outcome of the conflict, are variations upon or
elaborations of the negotiation process.
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Third Party Assistance with Cooperative Problem Solving or
Negotiations

While the majority of disputes are handled by the parties themselves through joint
cooperative decision making, a smaller number of conflicts may require the assistance
of a third party to help the involved parties move toward a resolution. Third party
assistance involves the intervention of a neutral and impartial person or persons into
a dispute, to provide specific help to cooperative problem solvers or negotiators. This
assistance enables the disputing parties to overcome relationship, procedural, or
substantive barriers to settlement.

To facilitate the explanation of the various forms of third party assistance, the
procedures have been divided into several discrete categories. In real life interven-
tions, a third party may play more than one role or preform more than one function--
such as that of a conciliator, trainer, or mediator--within the context of a given
intervention. However, the presentation here of various discrete roles and functions
will more easily enable a manager to discern both what procedures are available to
him or her and to decide what assistance is needed.

RELATIONSHIP BUILDING ASSISTANCE

Frequently the major obstacles to productive negotiations are psychological barriers
between the parties. These barriers may be due to the presence of strong emotions
based upon recent or past interactions between the parties; misperceptions or
stereotypes about a party’s behavior, goals, motives, or personality; communications
problems related to the amount, style, form, or content of the information being
transmitted; or negative repetitive behavior which creates resistance to dialogue or
cooperation.

To overcome psychological barriers to negotiations or cooperative problem solving, the
parties may need assistance in building positive relationships. The focus of this type
of third party assistance may be upon one person or multiple parties. The degree of
directiveness of the intervention may also vary, depending upon the situation and
needs of the individuals involved. Described below are some of the intervener activities
which may be used to build a relationship between the parties and overcome
psychological barriers to settlement.

Counseling and Therapy are generally oriented toward helping individuals work
through psychological issues which hinder productive relationships within themselves
or with others. There are many diverse types of counseling programs and therapies
which can respond to particular individual or group problems. In some disputes it is
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~ appropriate for one or more of the participants to seek, or be referred to, third party

therapeutic or counseling assistance as a means of addressing the psychological
barriers to productive problem solving.

Conciliation is another form of relationship-building assistance. Conciliation when
initiated by one or more of the disputing parties sometimes fails, not because the intent
or actions are not right or adequately initiated, but because of who is making the
initiative. Conciliation by a third party, who may or may not be totally neutral,
involves assisting parties in conflict to establish communications, clarify mispercep-
tions, deal with strong emotions, and build the trust necessary for cooperative problem
solving. Conciliators may accomplish the above goals by providing for a neutral
meeting place, carrying initial messages between/among the parties, reality testing
regarding perceptions or misperceptions, and affirming the parties’ abilities to work
together. Conciliation is often practiced in tandem with procedural assistance such
as coaching, training, facilitation, or mediation.

Team Building is another form of relationship-building activity. In this model of
assistance, a third party plans and conducts structured activities with the parties
which promote positive perceptions of each other, encourage productive communica-
tions, build trust, and encourage a positive working relationship. Some examples of
team building activities include: discussion groups on topics such as, "What con-
stitutes an ideal or positive working relationship?"; common work projects or problem-
solving sessions on issues or topics about which the parties are not conflicted;
structured social gatherings such as meals or sports events; or relationship-building
activities such as Outward Bound experiences.

PROCEDURAL ASSISTANCE WITH NEGOTIATIONS

The next broad category of dispute resolution procedures involves the assistance of a
third party with the negotiation process to promote more effective joint problem
solving. Third party assistance is often sought by the parties in dispute because the
parties do not know each other or potential disputants have not been identified; no
acceptable forum exists for the negotiations; there is no designated convener to begin
negotiations or no party is unilaterally able to accomplish this goal; the relationships
between the parties are so strained that rational discussions are difficult or impossible;
an effective negotiation process has not been identified; or the parties have reached a
substantive impasse and the parties need procedural help to break the deadlock.
Assistance at this level of intervention is quite circumscribed; it involves help with
improving either the cooperative problem-solving or negotiation process, not substan-
tive assistance or advice as to possible solutions.

Coaching or Process Consultation. In this type of intervention, the third party is
invited by one or more parties to make suggestions about how the negotiation process
can be improved. This type of process coaching is different from advocacy in that the
process coach is making suggestions that will enhance the probability of positive
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benefits for all of the disputing parties rather than merely one "client." The coaching
may involve procedural suggestions on how to make conciliatory gestures, improve
communications, start negotiations, identify interests, generate options, make offers,
back parties off hard line positions, and so forth.

Training is the second form of procedural assistance. In this intervention, a third
party trains one or both parties in effective negotiation or problem-solving procedures
which will be mutually beneficial to all of the parties. These training events may be
conducted separately with each of the parties or in joint sessions. Training is often a
conditioning process which enables the parties to meet each other prior to direct
negotiations or meetings, and to build a relationship in a less threatening environment
than a direct confrontation. Training, especially when conducted jointly, builds
common awareness and assumptions about the goals and outcomes of the negotiations,
and teaches common procedures and skills which facilitate the parties’ efforts to
coordinate their dispute resolution efforts. Training can also provide a forum for
pre-negotiation planning of procedures to be used in future negotiation sessions.

Facilitation is the next level of procedural assistance. Facilitation involves the
assistance of an individual, who is impartial toward the issues or topics under
discussion, in the design and conduct of a problem-solving meeting. The facilitator,
unlike the process coach described above, works with all of the meeting participants
in a whole group session and provides procedural directions as to how the group can
efficiently move through the problem-solving steps of the meeting and arrive at the
jointly agreed upon goal. A facilitators may be a member of one of the disputing groups,
or may be an external consultant. Facilitators do not necessarily have to be outsiders
to a dispute; however, they must remain impartial as to the topics or issues under
discussion and focus only on procedural assistance, or their value as a neutral will be
lost.

Facilitators and facilitation may be used to improve the flow of data in information
exchange meetings, such as public meetings where data is either being provided to, or
solicited from a group; or in decision making meetings, where a specific outcome is
desired. In the latter form of meeting, the facilitator may help the group to develop a
list of mutually acceptable outcomes or a preferred decision that will be referred to a
superior or decision-making body for approval orimplementation, or the facilitator can
assist the group to make its own binding decision when the members have the
authority to do so.

In general, facilitation is most applicable when the intensity of the participants’
emotions about the issues in dispute or the other parties is low to moderate; the parties
or issues are not extremely polarized; the parties have enough trust in each other that
they can work together to develop a mutually acceptable solution; or the parties are
in a common predicament (such as an internal organizational problem) and they need
or will benefit from a jointly acceptable outcome. Facilitation is not as appropriate for
highly polarized disputes.
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Mediation is the final and most directive form of procedural assistance. Mediation
is best known from its use to resolve labor and international disputes, but in recent
years it has been applied successfully to environmental, public policy, commercial,

‘construction, organizational, personnel, and interpersonal conflicts. Mediation invol-

ves the intervention into a dispute or negotiation of an acceptable, impartial and
neutral third party, who has no decision-making authority, who will procedurally
assist the parties to voluntarily reach an acceptable settlement of issues in dispute.
It should be noted that the mediatoris an outsider to the conflict and has no substantive
investment in how the dispute is settled other than allegiance to broader principles of
fairness, equity, and the voluntary nature of the exchanges or promises made be-
tween/among the parties.

The mediator, like the facilitator, makes primarily procedural suggestions regarding
how parties can reach agreement; but on occasion, s/he may also suggest some
substantive options as a means of encouraging the parties to expand the range of
possible settlements under consideration. Frequently the mediator works with the
parties individually, in caucuses, to explore acceptable settlement options or develop
proposals that will move the parties closer to agreement.

Mediators differ in their degree of directiveness or control in their assistance to
disputing parties. Some mediators are more "orchestrators” (Kolb, 1983) who set the
stage for bargaining, make minimal procedural suggestions, and intervene in the
negotiations only to avoid or overcome a deadlock. Other mediators are "deal makers,"
and are much more involved in forging the details of a settlement. Regardless of how
directive the mediator is, s/he performs the role of a catalyst that enables the parties
to initiate progress toward their own resolution of issues in dispute.

Generally, mediation assistance is needed in highly polarized disputes where the
parties have either been unable to initiate a productive dialogue, or in cases where the
parties have been talking and have reached an insurmountable impasse. The mediator
helps the parties to initiate new negotiations or reopen a stalled bargaining session.

SUBSTANTIVE ASSISTANCE WITH NEGOTIATIONS

While some disputes and disputants are the result of a procedural impasse, others are
blocked by problems with data. The intractability of disputes is often increased by
lack of information, different views about what is relevant, diverse means of collecting
or interpreting data, or differing criteria to assess the data. The definition of data may
include the legal merits or principles involved in a case, technical or scientific data,
the way that data is valued, and so forth.

In cases where data is a problem, what the parties may need is a means to get a better
handle on what is relevant and what variables need to be considered for negotiations
to proceed more productively. Substantive assistance with negotiations involves the
use of a third party to help collect, assess, manage, and/or design and facilitate a

31




Procedures for Resolving Disputes: A Confinuum
- - - e

procedure by which data can be explored in a manner that is useful to the parties.
There are anumber of third party procedures which enhance the quality of data needed
for effective decision making. Several of the most common ones are described below.

The Mini-Trial is a major new way of assisting parties to accurately identify and
assess relevant data. The mini-trial is just that, a miniature or abbreviated trial, but
one which is non-binding and does not involve a formal judge or judgment. The
mini-trial is a procedural and substantive intervention designed to provide key
decision makers with detailed and explicit data about the legal basis and merits of a
case. The assumption behind the mini-trial is that if decision makers are fully
informed through the mini-trial process as to the real merits of their legal case and
that of the opposing party, they will be better prepared to successfully engage in
settlement negotiations.

In this procedure, the parties select a mutually acceptable third party, who is often a
former judge or individual versed in relevant law, to oversee the process. The parties
then negotiate the procedural rules which will determine the format of the mini-trial.
Each side is invited to select a lawyer who presents to the major decision makers for
both or all sides their best assessment of their case. Generally, rules for discovery and
case presentation are somewhat relaxed from those used in the traditional courtroom,
and the parties agree on specific limited periods of time for legal presentations and

arguments.

In the mini-trial the decision maker(s) are senior managers or decision makers from
the opposing sides, who have the authority to settle the case. The third party who
oversees the procedure is responsible for explaining and maintaining an orderly

process of case presentation. '

In a mini trial, the presentation of legal arguments before the chief decision makers
is a preliminary stage to a further bargaining session. Once the decision makers have
"heard the evidence," they adjourn to a private forum to negotiate a settlement based
upon the information presented. If they are still at an impasse, they may request an
advisory opinion from the neutral third party regarding the possible disposition of the
case if it were to go to court. Generally, the neutral third party makes an advisory
ruling regarding a settlement range, rather than offering a specific solution. The
parties can use this advisory opinion to narrow the range of their discussions and to
focus in on acceptable settlement options. If the parties fail to reach an agreement,
they always have the option to pursue an adjudicated settlement in court or to use an
alternative binding decision-making process.

Technical Advisory Boards, Data Mediation, and Non-Binding Disputes

Panels provide other means to clarify misperceptions, fill in gaps of information, or
resolve differences over data. In these procedures, one or more impartial third parties
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review conflicting pieces of data and suggest ways to reconcile the differences. These
may be procedural suggestions or specific substantive recommendations. This infor-
mation may then be taken back to the negotiation table and used in future bargaining.

Advisory Mediation is a variation of the mediation process described in the proce-
dural assistance section above. In advisory mediation, the mediator first provides
procedural assistance to the parties as they attempt to negotiate a settlement. If the
parties reach an impasse and procedural assistance cannot break the deadlock, they
may request the mediator to provide an advisory opinion of how s/he believes the case
should be settled. The mediator’s opinion is non-binding but serves the same function
as advice from a fact-finder or neutral in a mini-trial--that being an informed objective
opinion from a neutral and impartial observer. The parties can use this information
to further negotiations, accept the opinion as is and settle, or refer the dispute to a
third-party decision maker. Research on this process of dispute resolution has
indicated that in cases where the parties did not accept the recommendation of the
advisory mediator and referred the case to an arbitrator, the arbitrator concurred with
the mediator’s opinion approximately 80 percent of the time. Parties’ knowledge of
the high level of concurrence between the mediators’ and arbitrators’ opinions has led
many disputants to accept the mediator’s recommendations outright rather than
incurring additional expenses by moving to arbitration or another third-party decision
maker for a binding opinion.

Fact-Finding is a procedure that originated in the attempt to resolve labor disputes,
but variations of the procedure have been applied to a wide variety of problems in other
arenas. The process basicallyis quite simple. Animpartial and acceptable third party,
selected by the parties or by an individual or agency with the authority to appoint a
fact finder, is authorized toinvestigate the issues in dispute and to come up with either:
(1) a situation assessment--a document which organizes and describes the issues,
interests, potential settlement options, and possible procedures to resolve a conflict;
or (2) a specific non-binding procedural or substantive recommendation as to how the
dispute might be settled. Either of these types of fact-finding reports are then taken
by the parties and used as the basis for further talks or negotiations. The rationale
behind the efficacy of fact-finding is the expectation that the opinion of a trusted and
impartial neutral will carry weight with the disputants and with members of the public
if the report is released to the media. It is hoped that the report will be seen as an
unbiased, fair and equitable recommendation regarding how the parties’ concerns and
interests can be addressed; and that these qualities will lead to the parties’ acceptance
of the fact finder’s advice. In the event that the fact finder’s assessment or recommen-
dation is accepted by the parties, they may move forward to complete their settlement
negotiations and reach an agreement. If the recommendation is not accepted, the data
will have been collected and organized in a fashion that will facilitate further negotia-
tions or be available for use in a later adversarial procedure.
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The Settlement Conference is an ADR procedure found within the judicial system
and is a normal step in common practice in many jurisdictions. Generally the process
involves a pre-trial conference between the lawyers for opposing parties, possibly the
disputing parties themselves, and a settlement judge or referee; with the objective
being a mutually acceptable negotiated settlement of the case. The settlement judge
is a different individual than the trial judge. The role of the settlement judge is similar
to that of the mediator, to procedurally assist the parties to negotiate an agreement,
with the addition that the settlement judge may provide the parties with specific
substantive and legal information about what the disposition of the case might be
should it go to court, or what possible settlement ranges should be considered. In this
respect, the settlement judge plays a much stronger authoritative role than the
mediator because of his or her knowledge of the law, experience in hearing similar
cases, and stature as a judge.

Third Party Advisory and Non-Binding Assistance

In some disputes, neither procedural assistance nor help with data enables the parties
to reach agreement. What is needed is something stronger, a non-binding objective
opinion or recommendation from a knowledgeable third party. At this level of assist-
ance on the Continuum of Alternative Dispute Resolution Procedures, the procedures
take a quasi-judicial form, as distinct from the previous forms of assistance which were
variations of negotiation or cooperative problem-solving procedures. The majority of
time and effort in these latter procedures is dedicated to presenting the facts of the
case in a quasi-judicial manner to a third party "advisor" and obtaining an opinion,
rather than upon the parties negotiating their own agreement. The goals of the process
and the third party are no longer to assist the parties to reach a directly negotiated
agreement, but to make a strong non-binding recommendation to the parties which
they can accept or reject.

Two procedures which fall into this category of assistance include non-binding arbitra-
tion and summary jury trials. These procedures differ as to who is the third party and
the level of formality by which the disputants’ cases are presented.

Non-Binding Arbitration is probably the best known of the quasi-judicial proce-
dures available to resolve disputes. Arbitration may be non-binding, advisory, or
binding upon the parties. This process has a long history of use in the resolution of
labor/management and commercial disputes. Recently it has seen applications in
diverse arenas such as construction and insurance claims.

Arbitration is a private process whereby a dispute is submitted to an impartial and
neutral individual or panel, for either a non-binding or binding decision. The third
parties are often either lawyers or technical experts in the area of the dispute, although
this is not a prerequisite to being an arbitrator. What is important in selecting an
arbitrator is his or her acceptability to the parties, impartiality, objectivity, fairness,
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and the ability to evaluate and make judgments about data. Generally in arbitration,
the parties have some say in the selection of the third party and are able to choose an
individual or panel with some degree of expertise and knowledge of the contested
issues.

In an arbitration hearing, each side’s arguments are presented to the arbitrator in a
quasi-judicial manner with each side having an opportunity to present the facts and
merits of the case as they see them. There is time for cross-examination and closing
statements. Upon completion of the case presentation phase, the arbitrator issues an
opinion which may be either non-binding or binding depending upon the prior agree-
ment reached by the parties or the conditions set out in a commercial contract or
applicable law.

The Summary Jury Trial, developed by Judge Thomas D. Lambros of Ohio, is
designed to discourage unnecessary litigation by providing disputants with a preview
of the outcome of a future jury trial. This abbreviated jury trial is conducted by the
court, draws on the same jury pool used in actual trials, exposes jurors to the same
arguments and evidence, and requires the jurors to retire, deliberate, and make a
decision as in areal trial. The difference is in the parameters of the legal presentations
and the non-binding nature of the verdict. Summary jury trials generally take less
than a day to conduct and allow time between the summary process and the real trial
date for the parties to reconsider the advisability of going to trial. The assumption is
that with a realistic reading of how a jury might decide the case, the parties may be
able to settle out of court.

Binding Third Party Assistance (ADR Procedures)

The final set of procedures on the continuum are alternatives to traditional judicial
processes which also provide binding decisions or resolutions to disputes. In each of

~ these procedures the disputing parties submit their differences to an impartial/neutral

third-party decision maker, who uses a quasi-judicial procedure to hear the case, and
who is authorized by the parties to make a decision that will be binding upon them.
The most common procedures in this category are binding arbitration, med-arb,
mediation, then binding arbitration, dispute panels, and private courts. ALERT: The
Corps does not currently have the authority to turn issues over to binding ADR
procedures, such as arbitration, med-arb, disputes panels, or private courts.

Binding Arbitration was already mentioned in the advisory assistance category.
Binding arbitration differs from the procedure described above by the fact that the
parties enter into the process with a commitment to be bound by the opinion of the
decision maker, rather than merely being obligated to consider his or her recommen-
dation. If the parties have elected binding arbitration, the third party’s decision has
the force of law, but it does not set a legal precedent nor is it appealable in a court of
law except under extraordinary circumstances.
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Med-Arbis a variation on the arbitration procedure. In med-arb the impartial/neutral
third party is authorized by the disputing parties to mediate their dispute until such
time as they reach a deadlock. To break the impasse, the third party is authorized by
the disputants to make a decision and render a binding opinion on the barrier in
question. While this procedure does result in a binding decision, it has been quite
controversial among dispute resolution professionals because it mixes and confuses
procedural assistance with binding decision making. Some professionals have argued
that the parties are less likely to disclose necessary information for a settlement or are
more likely to present extreme arguments in mediation if they believe that the third
party will ultimately be requested to make a decision.

Mediation--then Arbitration is similar to the procedure described above except that
the roles are divided between two people. A mediator works with the parties first, and
if they fail to settle the case is turned over to another person to arbitrate and arrive
at a binding decision. This procedure responds to some of the objective voices about
the previous process.

Disputes Panels have already been discussed in the previous section on non-binding
procedures. This procedure can also be binding if all of the parties contract for this
outcome. There are a variety of ways that decision makers are selected in this model.
One procedure is for the parties to receive a list of potential panel members from a
reputable organization which provides impartials, such as the American Arbitration
Association. The parties agree on the number of desired panel members and then take
turns striking unacceptable members off the list until they are left with the desired
number of individuals. This group is then convened to hear the case. Another
procedure is for each of the disputing members to select a panel member and then for
these two individuals to agree upon a third. In each of the above models, a decision is
reached by a vote of the panel members with the majority opinion deciding the case.
The panel members and the disputants can make pre-hearing agreements about how
the procedure will be conducted.

Private Courts or Private Judging are a final alternative means of resolving
disputes. In this procedure, experienced former judges are hired by private parties to
hear legal disputes which usually have been filed in court. The private judges use
applicable laws, statutes, and regulations to make their decisions and the rules of
procedure are the same as in the public court system. In this procedure some legal
processes may be abbreviated, such as the time allowed for and form of discovery, upon
the mutual agreement of the parties to expedite rapid settlement of the case. This
model provides a private and non-governmental binding settlement which generally
is more rapid, less costly, and often more efficient than that available through the
public court system.
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APPLYING THE CONTINUUM

The procedures described above comprise a menu of options that managers and
decision makers can use to select the appropriate form of assistance needed to resolve
a dispute. Many, and in fact most of the procedures, can be used either independently
of each other as a discrete procedure to move disputing parties toward agreement, or
sequentially as part of a broader dispute resolution plan. For example, it is not
unusual for parties to try unassisted negotiations first, and if they are not successful
to obtain the services of a mediator or a fact-finder, or to move on to a mini-trial.
Innovative managers, who are looking for expeditious ways to resolve internal or
external organizational disputes, should carefully consider what kind of assistance
will be most helpful, and then develop an integrated conflict management plan that
sequences the most desirable procedures.

Figure 5 is a representative summary of how the Corps has begun to apply some of
these procedures. The left side of the matrix characterizes six areas of Corps activities
while the horizontal axis represents the middle third of the Figure 3 Continuum of
ADR Procedures.
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ADR PROCEDURES AND CORPS ACTIVITIES

Figure 5
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6
BENEFITS OF ADR PROCEDURES

People in disputes who are considering using ADR procedures as a way to resolve their
differences often want to know what the process can do for them. While no dispute
resolution procedure can guarantee specific outcomes, there are some trends that seem
to be characteristic of various methods. Below is a list of some of the benefits that
often result from the use of ADR. While the resolution of particular disputes may not
involve every one of the benefits listed below, many of them are often present.

The voluntary nature of the process: Parties elect to use ADR procedures because
they believe that ADR provides the potential for better settlements than those
available through litigation or other procedures involving third-party decision makers.
Generally, no one is coerced into using ADR procedures.

Expedited procedures: Because ADR procedures are less formal, the parties are
able to negotiate the terms of their use. This prevents unnecessary delays and
expedites the resolution process.

Non-judicial decisions: Decision-making authority is retained by the parties rather
than delegated to a third-party decision maker. This means that the parties have more
control and predictability over the outcome.

Control by managers who best know their organizations’ needs: ADR proce-

dures place decisions in the hands of the people who are in the best position to assess
the short- and long-term goals of their organizations and the potential positive or
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negative impacts of any particular settlement option. Third-party decision making
often asks a judge, jury, or arbitrator to make a binding decision regarding an issue
about which s/he may not be an expert.

Confidential procedure: ADR procedures can provide for the same level of confiden-
tiality as is commonly found in settlement conferences. Parties can participatein ADR
procedures, explore potential settlement options, and still protect their right to present
their best case in court at a later date without fear that data divulged in the procedure
will be used against them.

Greater flexibility in designing the terms of the settlement: ADR procedures
provide an opportunity for the key decision makers from each party to craft custom
settlements which can better meet their combined interests than would an imposed
settlement by a third party. ADR enables parties to avoid the trap of deciding who is
right or who is wrong, and to focus the key decision makers on the development of
workable and acceptable solutions.

ADR procedures can also provide greater flexibility as to the parameters of the issues
under discussion and the scope of possible settlements. ADR procedures enable the
participants to "expand the pie" and develop more comprehensive settlements that
address the genuine underlying causes of the dispute, rather than be constrained by
a judicial procedure which is limited to making judgments based upon narrow points
of law, such as whether proper procedures have been followed.

Savings in time: With the significant delays in obtaining court dates, ADR proce-
dures offer expeditious opportunities to resolve disputes without having to spend years
in litigation. In many cases, where time is money and where delayed settlements are
extremely costly, a resolution developed through the use of an ADR procedure may be
the best alternative for a timely resolution.

Cost savings: ADR procedures are generally less expensive than litigation. Cost is
by and large a function of time, and third-party neutrals on the average charge less
for their time than do lawyers. (A 1984 study found that third party neutrals charged
between $250 to $700 per day.)

In addition to the lower costs of neutrals, expenses can be lowered by limiting the the
costs of discovery, speeding up the time between filing and settlement, and avoiding
delay costs. These front end expenses are often the most costly components of legal
cases.

In addition to the above costs to the parties, ADR can mean significant savings to the
taxpayers who bear the burden of supporting an expensive judicial system. Relieving
the burden on the courts caused by unnecessary or inappropriate lawsuits can help
save valuable public resources.
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Participants have noted that even in ADR efforts where agreements have not been
reached, and these have been in a minority of cases in the Corps’ experience, the
minimal time and resources necessary to participate in an ADR effort would have been
expended anyway if the case had gone to trial or through a prolonged political battle.
The participation in the ADR procedure generally was considered to be worthwhile
because it gave the opposing parties a better understanding of their case and that of
others and often narrowed the range of issues to be litigated or addressed in the
political arena, thus adding other cost savings.

Other savingsinclude the lowering of management time spent in resolving the dispute.
ADR procedures, when successful, are generally much less expensive in terms of staff
time than a full legal suit.

Protection and maintenance of working relationships: ADR settlements, which
result in negotiated agreements that address each of the parties’ needs, are much
better able to preserve present and future working relationships than win/lose proce-
dures such as litigation. If a future working relationship is important, a negotiated
settlement may be the best resolution possible.

High Rate of Compliance: Parties who have reached their own agreement are
generally more likely to follow through and comply with its terms than when an
agreement has been imposed by a third-party decision maker. This factor helps ADR
participants avoid costly re-litigation.

Greater Degree of Control and Predictability of Outcome: Parties that
negotiate their own settlements have more control over the outcome of their dispute.
Gains and losses are more predictable in a negotiated or mediated settlement than
they would be if a case was arbitrated or went before a judge.

Agreements That Are Better Than a Simple Compromise or Win/Lose Out-
come: Interest-based negotiated settlements are generally more satisfactory to all
parties than compromise decisions in which the participants share gains and losses.
Interest-based negotiation enables the parties to look for ways to expand the pie,
alternate satisfaction, or look for 100 percent solutions that create "gains for all and
losses for none."

Decisions That Hold Over Time: ADR settlements tend to hold over time, and ifa

later dispute results, the parties are more likely to utilize a cooperative form of problem
solving to resolve their differences than pursue an adversarial approach.
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DEFINITION OF NEGOTIATION

Negotiation is one of the most common approaches used to make decisions and manage
disputes. It is also the major building block for many other alternative dispute
resolution procedures.

Negotiation occurs between spouses, parents and children, managers and staff,
employers and employees, professionals and clients, within and between organizations
and between agencies and the public. Negotiation is a problem-solving process in
which two or more people voluntarily discuss their differences and attempt to reach a
joint decision on their common concerns. Negotiation requires participants to identify
issues about which they differ, educate each other about their needs and interests,
generate possible settlement options and bargain over the terms of the final agree-
ment. Successful negotiations generally result in some kind of exchange or promise
being made by the negotiators to each other. The exchange may be tangible (such as
money, a commitment of time or a particular behavior) or intangible (such as an
agreement to change an attitude or expectation, or make an apology).

This chapter is excerpted from: Christopher W. Moore Decision Making and Conflict Management.
Boulder, Colorado: CDR Associates, 1986. Copyright 1986, CDR Associates. All rights reserved. Used
with permission.
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Negotiation is the principal way that people redefine an old relationship that is not
working to their satisfaction or establish a new relationship where none existed before.
Because negotiation is such a common problem-solving process, it is in everyone’s
interest to become familiar with negotiating dynamics and skills. This section is
designed to introduce basic concepts of negotiation and to present procedures and
strategies that generally produce more efficient and productive problem solving.

CONDITIONS FOR NEGOTIATION

A variety of conditions can affect the success or failure of negotiations. The following
conditions make success in negotiations more likely.

Identifiable parties who are willing to participate. The people or groups who
have a stake in the outcome must be identifiable and willing to sit down at the
bargaining table if productive negotiations are to occur. If a critical party is either
absent or is not willing to commit to good faith bargaining, the potential for agreement
will decline.

Interdependence. For productive negotiations to occur, the participants must be
dependent upon each other to have their needs met or interests satisfied. The
participants need either each other’s assistance or restraint from negative action for
their interests to be satisfied. If one party can get his/her needs met without the
cooperation of the other, there will be little impetus to negotiate.

Readiness to negotiate. People must be ready to negotiate for dialogue to begin.
When participants are not psychologically prepared to talk with the other parties,
when adequate information is not available, or when a negotiation strategy has not
been prepared, people may be reluctant to begin the process.

Means of influence or leverage. For people to reach an agreement over issues about
which they disagree, they must have some means to influence the attitudes and/or
behavior of other negotiators. Ofteninfluenceis seen as the power to threaten or inflict
pain or undesirable costs, but this is only one way to encourage another to change.
Asking thought-provoking questions, providing needed information, seeking the ad-
vice of experts, appealing to influential associates of a party, exercising legitimate
authority or providing rewards are all means of exerting influence in negotiations.

Agreement on some issues and interests. People must be able to agree upon some
common issues and interests for progress to be made in negotiations. Generally,
participants will have some issues and interests in common and others that are of
concern to only one party. The number and importance of the common issues and
interests influence whether negotiations occur and whether they terminate in agree-
ment. Parties must have enough issues and interests in common to commit themselves
to a joint decision-making process.
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Will to settle. For negotiations to succeed, participants have to want to settle. If
continuing a conflict is more important than settlement, then negotiations are doomed
to failure. Often parties want to keep conflicts going to preserve a relationship (a
negative one may be better than no relationship at all), to mobilize public opinion or
support in their favor, or because the conflict relationship gives meaning to their life.
These factors promote continued division and work against settlement. The negative
consequences of not settling must be more significant and greater than those of settling
for an agreement to be reached.

Unpredictability of outcome. People negotiate because they need something from
another person. They also negotiate because the outcome of not negotiating is
unpredictable. For example: If, by going to court, a person has a 50/50 chance of
winning, s/he may decide to negotiate rather than take the risk of losing as a result of
a judicial decision. Negotiation is more predictable than court because if negotiation
is successful, the party will at least win something. Chances for a decisive and
one-sided victory need to be unpredictable for parties to enter into negotiations.

A sense of urgency and deadline. Negotiations generally occur when there is
pressure or it is urgent to reach a decision. Urgency may be imposed by either external
or internal time constraints or by potential negative or positive consequences to a
negotiation outcome. External constraints include: court dates, imminent executive
or administrative decisions, or predictable changes in the environment. Internal
constraints may be artificial deadlines selected by a negotiator to enhance the motiva-
tion of another to settle. For negotiations to be successful, the participants must jointly
feel a sense of urgency and be aware that they are vulnerable to adverse action or loss
of benefits if a timely decision is not reached. If procrastination is advantageous to
one side, negotiations are less likely to occur, and, if they do, there is less impetus to
settle.

No major psychological barriers to settlement. Strong expressed or unexpressed
feelings about another party can sharply affect a person’s psychological readiness to
bargain. Psychological barriers to settlement must be lowered if successful negotia-
tions are to occur.

Issues must be negotiable. For successful negotiation to occur, negotiators must
believe that there are acceptable settlement options that are possible as a result of
participation in the process. If it appears that negotiations will have only win/lose
settlement possibilities and that a party’s needs will not be met as a result of
participation, parties will be reluctant to enter into dialogue.

The people must have the authority to decide. For a successful outcome,
participants must have the authority to make a decision. If they do not have a
legitimate and recognized right to decide, or if a clear ratification process has not been
established, negotiations will be limited to an information exchange between the
parties.
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A willingness to compromise. Not all negotiations require compromise. On oc-
casion, an agreement can be reached which meets all the participants’ needs and does
not require a sacrifice on any party’s part. However, in other disputes, compromise--
willingness to have less than 100 percent of needs or interests satisfied--may be
necessary for the parties to reach a satisfactory conclusion. Where the physical
division of assets, strong values or principles preclude compromise, negotiations are
not possible.

The agreement must be reasonable and implementable. Some settlements may
be substantively acceptable but may be impossible to implement. Participants in
negotiations must be able to establish a realistic and workable plan to carry out their
agreement if the final settlement is to be acceptable and hold over time.

External factors favorable to settlement. Often factors external to negotiations
inhibit or encourage settlement. Views of associates or friends, the political climate
of public opinion or economic conditions may foster agreement or continued turmoil.
Some external conditions can be managed by negotiators while others cannot.
Favorable external conditions for settlement should be developed whenever possible.

Resources to negotiate. Participants in negotiations must have the interpersonal
skills necessary for bargaining and, where appropriate, the money and time to engage
fully in dialogue procedures. Inadequate or unequal resources may block the initiation
of negotiations or hinder settlement.

WHY PARTIES CHOOSE TO NEGOTIATE

The list of reasons for choosing to negotiate is long. Some of the most common reasons
are to:

Gain recognition of either issues or parties;

Test the strength of other parties;

Obtain information about issues, interests and positions of other parties;
Educate all sides about a particular view of an issue or concern;
Ventilate emotions about issues or people;

Change perceptions;

Mobilize public support;

Buy time;

Bring about a desired change in a relationship;

Develop new procedures for handling problems;

Make substantive gains;

Solve a problem.

46




Negotiation

WHY PARTIES REFUSE TO NEGOTIATE

Even when many of the preconditions for negotiation are present, parties often choose
not to negotiate. Their reasons may include:

Negotiating confers sense and legitimacy to an adversary, their goals and needs;
Parties are fearful of being perceived as weak by a constituency, by their adversary
or by the public;

Discussions are premature. There may be other alternatives available--informal
communications, small private meetings, policy revision, decree, elections;
Meeting could provide false hope to an adversary or to one’s own constituency;
Meeting could increase the visibility of the dispute;

Negotiating could intensify the dispute;

Parties lack confidence in the process;

There is a lack of jurisdictional authority;

Authoritative powers are unavailable or reluctant to meet;

Meeting is too time-consuming;

Parties need additional time to prepare;

Parties want to avoid locking themselves into a position; there is still time to
escalate demands and to intensify conflict to their advantage.
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TYPES OF NEGOTIATION*

In any given negotiation session, many types of negotiation occur between interdepen-
dent individuals or groups. For simplicity’s sake, let us illustrate this point by
examining a two-sided dispute. At the negotiating table are parties A and B; the team
members of each group are identified in Figure 6.

oay A 1 2 3 4 5

PARTY B 1 2 3 4 5§

PARTY A: TEAM COMPOSITION

. Government Agency |, District Supervisor

. Private Company Vice President

. Government Agency |, Environmental Scientist
. Private Company Petroleum Engineer

~ O =

PARTY B: TEAM COMPOSITION

Government Agency I, District Supervisor

. Government Agency Il, Director of Research

. Government Agency I, Surface Protection Specialist
. Local Government Representative

. Private Consultant

[ IR LN

FIGURE 6: A SIMPLE TWO-SIDED DISPUTE

* Conceptualized by William F. Lincoln, National Center Associates. Used with permission.
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INTRAORGANIZATIONAL BARGAINING--HORIZONTAL

The first type of negotiation occurs horizontally between members of the group, team,
agency or organization (Figure 7). It is frequently referred to as in-team bargaining.

Team members may have different levels of power, prestige, authority, seniority, skills,
information or resources. These differences, along with personality traits and conflict
styles, will influence the outcome of negotiations within the team as members strive
to reach a consensus on their issues and on how to deal with them.

It should be noted that when team members are nominally equal, a consensus must
be reached if team cohesion is to be maintained. If the team members are not equal in
position or status, the person with formal authority may be able to command adherence
to the team position even though the subordinates disagree. Although consensus may
be maintained through hierarchical authority, it is often unstable and may break down
at any time.

-

g
PARTY A 1 2 3 4 5

/

PARTY B 1 2 3 4 51
——E —

FIGURE 7: HORIZONTAL BARGAINING
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INTRAORGANIZATIONAL BARGAINING--VERTICAL

Intraorganizational bargaining also occurs vertically when the negotiating team is
responsible to either a bureaucratic hierarchy or a broad-based constituency (Figure
8). For a final settlement to be reached in these situations, the negotiating team must
bargain with one or more individuals or groups that have ultimate authority to approve
or disapprove the settlement. Great care must be taken to keep authorities who are
not at the table appraised of the possibilities and progress that is being made so that
final approval of the settlement will be forthcoming.

CONSTITUENCY
BARGAINING

PARTY A 1 2 4 5

/

PARTY B 1 2 3 4 5 I

BUREAUCRATIC BARGAINING

FIGURE 8: VERTICAL BARGAINING
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UNILATERAL BARGAINING--VESTED INTEREST
Unilateral vested-interest bargaining occurs when one or more members of a team
covertly approach members of another team to explore settlement possibilities without

the authorization of their teams (Figure 9).

This form of negotiation is conducted for the benefit of one or more team members at
the expense of the whole team, a wider constituency or the organization at large.

PARTY A 1 2 3 4 5 <

/
/,

1 23 4 5

FIGURE 9: UNILATERAL BARGAINING - VESTED INTEREST

UNILATERAL BARGAINING--CONCILIATORY

Unilateral conciliatory bargaining occurs when one or more disputants informally, and
possibly privately, explore alternatives for settlements with members of another team
(Figure 10). Those overtures are conducted with the full knowledge of the team in the
hope that the information shared will lead to fruitful bargaining for all sides. Team
members who initiate conciliatory negotiations may be designated spokespeople,
moderates who can see some merit in the "other side’s" positions, or people who have
something in common (educational background, profession, avocation or viewpoint)

with team members of the other party.

1 2 3 4[5
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FIGURE 10: UNILATERAL BARGAINING - CONCILIATORY
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BILATERAL BARGAINING

Bilateral bargaining occurs between the teams and is generally conducted by a
spokesperson or by authorized team members. In this type of negotiation, the history
of the dispute is reviewed, issues and interests are identified, alternatives are
generated and discussed, and agreements are reached. (Figure 11.)

PARTY A 1 2 3 4 5

~— T~ ———
f\/i//

PARTY B 1 2 3 4 5 |C

FIGURE 11: BILATERAL BARGAINING

EXTERNAL FACTORS AND PRESSURES

Other parties who are neither at the table nor represented by the organizations
involved may try to influence the outcome of the discussions. Forms of pressure
include: the news media, public opinion, judicial decisions, legislation, lobbying groups,
other agencies’ policies or actions, or demonstrations. (Figure 12.)

g

INFLUENTIAL
PRESS INDIVIDUAL

Y Y
PARTY A 1 2 3 4 5

- /
PARTY B 1 2 3 4 5 ]
y X

ENVIRONMENTAL
DEMONSTRATIONS GROUP

FIGURE 12: EXTERNAL FACTORS
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COLLECTIVE PARTICIPATION

Collective participation of everyone involved makes negotiation an intricate and

delicate procedure. A comprehensive view of a two-sided negotiation might look like
Figure 13.
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INTRAORGANIZATIONAL BARGAINING - HORIZONTAL
INTRAORGANIZATIONAL BARGAINING - VERTICAL

. UNILATERAL BARGAINING - VESTED INTEREST

. UNILATERAL BARGAINING - CONCILIATORY

. EXTERNAL PRESSURE

BILATERAL BARGAINING

Tmoow>

FIGURE 13: COLLECTIVE PARTICIPATION

MULTI-LATERAL NEGOTIATIONS

The types of negotiations we have just used for our hypothetical dispute illustrate the
complexity of interactions that can occur. Most community and environmental dis-
putes, however, have more than two sides, and the number of interactions is therefore
greatly increased. Adding three more parties to our diagram yields a more realistic

picture of the number and types of negotiations that might occur in a multilateral
dispute (Figure 14).

53




Negofiation

O\
DEMONSTRATION O

\\)‘ﬁ%

MOVIE STAR 1 2 3 CONGRESS PERSON

ENVIRONMENTAL ¢ GROUPS

A

FIGURE 14: MULTILATERAL DISPUTES

PREPARING FOR NEGOTIATIONS: ISSUES, INTERESTS,
POSITIONS, SETTLEMENT OPTIONS

Like any other conflict management process, negotiation requires planning if it is to
be used most effectively. Information about the people, their relationships and the
substantive issues is indispensable.

As mentioned earlier in this section, each party expects to be better off as a result of
the negotiation process. For negotiations to result in positive benefits for all sides, the
negotiator must define what the problem is and what each party wants. In defining
the goals of negotiation, it is important to distinguish between issues, positions,
interests and settlement options.
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An issue is a matter or question parties disagree about. Issues can usually be
stated as problems. For example, "How can wetlands be preserved while allowing
some industrial or residential development near a stream or marsh?" Issues may

~ be substantive (related to money, time or compensation), procedural (concerning

the way a dispute is handled), or psychological (related to the effect of a proposed
action).

Positions are statements by a party about how an issue can or should be handled
or resolved; or a proposal for a particular solution. A disputant selects a position
because it satisfies a particular interest or meets a set of needs.

Interests are specific needs, conditions or gains that a party must have met in an
agreement for it to be considered satisfactory. Interests may refer to content, to
specific procedural considerations or to psychological needs.

Settlement Options--possible solutions which address one or more party’s inter-
ests. The presence of options implies that there is more than one way to satisfy
interests.

PREPARING YOUR CASE

Prior to entering negotiations a good negotiator will carefully collect data to create a
solid base for discussions. This information will be used to analyze and build a
reasonable case and to anticipate the case that will be presented by the other party or
parties.

Analyzing information in preparation for negotiations consists of seven steps:

1.

2.

5.

6.

Identifying the Issues that are important to you.

Identifying the Interests that you must have met in order to be satisfied with
the settlement.

. Identifying Settlement Options that will meet your needs, satisfy your interests

and resolve the issues.

. Identifying the Issues that you think will be important to the other party or

parties involved.
Identifying the Interests that they would like to have met.

Identifying Settlement Options that they might find acceptable.
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7. Integrating the Issues, Interests and Options of the two or more parties to
determine where common interests exist, what alternative solutions might be
acceptable to all parties and what differences will have to be overcome.

ASSESSING INFLUENCE AND POWER

Means of influence are the techniques that a party has at its disposal to change either
the attitude or behavior of another party. It is always helpful for a party to assess its
basis of influence and that of other parties prior to entering into negotiations.

There are numerous bases for influence in a negotiation. Some of them include:

* Reward Influence: The ability to control the reward or increased benefits that a
party receives if they perform in a prescribed way.

* Coercive Influence: The ability to punish a party either through pain, embar-
rassment, increased costs or loss of positive benefits if they do not perform in a
prescribed way.

* Authority Influence: The ability to change the attitude or behavior of another
because one person has a role in an institution or society that grants him or her a
recognized, legitimate right to make binding decisions.

¢ Associational Influence: The ability to change the attitude or behavior of
another because those you are associated with have strong positive or negative
value to the other party.

* Expert Influence: The ability to change the attitude or behavior of another
because of special knowledge or information.

* Habitual Influence: The ability to modify the attitude or behavior of another
because of their habitual responses or tendency to maintain status quo behavior.

Once a party has identified both its own basis of influence and that of the other parties,

it should evaluate the costs and benefits to itself and to the others of using or
threatening to use it.

SELECTING A GENERAL NEGOTIATION APPROACH

At this point, the negotiator should be ready to select a general negotiation approach.
There are many techniques, but the two most common approaches to negotiation are
positional bargaining and interest-based bargaining.
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Positional Bargaining

Positional bargaining is a negotiation strategy in which a series of positions, alter-
native solutions that meet particular interests or needs, are selected by a negotiator,
ordered sequentially according to preferred outcomes and presented to another party
in an effort to reach agreement. The first or opening position represents that maxi-
mum gain hoped for or expected in the negotiations. Each subsequent position
demands less of an opponent and results in fewer benefits for the person advocating
it. Agreement is reached when the negotiators’ positions converge and they reach an
acceptable settlement range.

WHEN IS POSITIONAL BARGAINING OFTEN USED?

¢ When the resource being negotiated is limited (time, money, psychological benefits,
etc.).
When a party wants to maximize his/her share in a fixed sum pay off.
When the interests of the parties are not interdependent, are contradictory or are
mutually exclusive.

* When current or future relationships have a lower priority than immediate sub-
stantive gains.

ATTITUDES OF POSITIONAL BARGAINERS

Resource is limited.

Other negotiator is an opponent; be hard on him/her.
Win for one means a loss for the other.

Goal is to win as much as possible.

Concessions are a sign of weakness.

There is a right solution--mine.

Be on the offensive at all times.

HOW IS POSITIONAL BARGAINING CONDUCTED?

1. Set your target point--solution that would meet all your interests and result in
complete success for you. To set the target point, consider:

Your highest estimate of what is needed. (What are your interests?)
¢ Your most optimistic assumption of what is possible.
* Your most favorable assessment of your bargaining skill.

2. Make target point into opening position.

3. Set your bottom line or resistance point--the solution that is the least you are
willing to accept and still reach agreement. To identify your bottom line, consider:
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8.

9.

* Your lowest estimate of what is needed and would still be acceptable to you.

* Your least optimistic assumption of what is possible.

* Your least favorable assessment of your bargaining skill relative to other
negotiators.

* Your Best Alternative To a Negotiated Agreement (BATNA).

Consider possible targets and bottom lines of other negotiators.

* Why do they set their targets and bottom lines at these points? What interests
or needs do these positions satisfy?

* Are your needs or interests and those of the other party mutually exclusive?

* Will gains and losses have to be shared to reach agreement or can you settle
with both receiving significant gains?

Consider a range of positions between your target point and bottom line.

* Each subsequent position after the target point offers more concessions to the
other negotiator(s), but is still satisfactory to you.
* Consider having the following positions for each issue in dispute:
Opening position.
Secondary position.
Subsequent position.
Fallback position--(yellow light that indicates you are close to bottom line;
parties who want to mediate should stop here so that the intermediary has
something to work with).
Bottom line.

Decide if any of your positions meets the interests or needs of the other
negotiators.

How should your position be modified to do so?
Decide when you will move from one position to another.
Order the issues to be negotiated into a logical (and beneficial) sequence.

Open with an easy issue.

10.Open with a position close to your target point.

* Educate the other negotiator(s) why you need your solution and why your
expectations are high.
* Educate them as to why they must raise or lower their expectations.

11.Allow other side to explain their opening position.
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12.If appropriate, move to other positions that offer other negotiator(s) more
benefits.

"13.Look for a settlement or bargaining range -- spectrum of possible settle-
ment alternatives any one of which is preferable to impasse or no settle-
ment.

14.Compromise on benefits and losses where appropriate.

a b

Settlement Range

a = Party A’s resistance point

b = Party A’s target

¢ = Acceptable options for Party A
x = Party B’s target

y = Party B’s resistance point

z = Acceptable options for Party B

15.Look for how positions can be modified to meet all negotiators’ interests.

16.Formalize agreements in writing.

CHARACTERISTIC BEHAVIORS OF POSITIONAL BARGAINERS

* Initiallarge demand--high orlarge opening position used to educate other parties
about what is desired or to identify how far they will have to move to reach an
acceptable settlement range.

* Low level of disclosure--secretive and non-trusting behavior to hide what the

settlement range and bottom line are. Goal is to increase benefits at expense of
other.
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* Bluffing--strategy used to make negotiator grant concessions based on misinfor-
mation about the desires, strengths or costs of another.

* Threats--strategy used to increase costs to another if agreement is not reached.

* Incremental concessions--small benefits awarded so as to gradually cause
convergence between negotiators’ positions.

* Hard on people and problem--often other negotiator is degraded in the process
of hard bargaining over substance. This is a common behavior that is not neces-
sarily a quality of or desirable behavior in positional bargaining.

COSTS AND BENEFITS OF POSITIONAL BARGAINING
Costs

Often damages relationships; inherently polarizing (my way, your way)
Cuts off option exploration. Often prevents tailor-made solutions

Promotes rigid adherence to positions

Obscures a focus on interests by premature commitment to specific solutions
Produces compromise when better solutions may be available

Benefits

May prevent premature concessions

Is useful in dividing or compromising on the distribution of fixed-sum resources
Does not require trust to work

Does not require full disclosure of privileged information

Interest-Based Bargaining

Interest-based bargaininginvolves parties in a collaborative effort to jointly meet each
other’s needs and satisfy mutual interests. Rather than moving from positions to
counter positions to a compromise settlement, negotiators pursuing an interest-based
bargaining approach attempt to identify their interests or needs and those of other
parties prior to developing specific solutions. After the interests are identified, the
negotiators jointly search for a variety of settlement options that might satisfy all
interests, rather than argue for any single position. The parties select a solution from
these jointly generated options. This approach to negotiation is frequently called
integrated bargaining because of its emphasis on cooperation, meeting mutual needs,
and the efforts by the parties to expand the bargaining options so that a wiser decision,
with more benefits to all, can be achieved.
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WHEN IS INTEREST-BASED BARGAINING USED?

When the interests of the negotiators are interdependent.

When it is not clear whether the issue being negotiated is fixed-sum (even if the
outcome is fixed-sum, the process can be used).

When future relationships are a high priority.

When negotiators want to establish cooperative problem-solving rather than com-
petitive procedures to resolve their differences.

When negotiators want to tailor a solution to specific needs or interests.

When a compromise of principles is unacceptable.

ATTITUDES OF INTEREST-BASED BARGAINERS

Resource is seen as not limited.

All negotiators’ interests must be addressed for an agreement to be reached.
Focus on interests not positions.

Parties look for objective or fair standards that all can agree to.

Belief that there are probably multiple satisfactory solutions.

Negotiators are cooperative problem-solvers rather than opponents.

People and issues are separate. Respect people, bargain hard on interests.
Search for win/win solutions.

HOW TO DO INTEREST-BASED BARGAINING

Interests are needs that a negotiator wants satisfied or met. There are three types of
interests:

Substantive interests--content needs (money, time, goods or resources, etc.)
Procedural interests--needs for specific types of behavior or the "way that some-
thing is done."”

Relationship or psychological interests--needs that refer to how one feels, how one
is treated or conditions for ongoing relationship.

Identify the substantive, procedural and relationship interest/needs that
you expect to be satisfied as a result of negotiations. Be clear on:

Why the needs are important to you.
* How important the needs are to you.

Speculate on the substantive, procedural and relationship interests that
might be important to the other negotiators.

Assess why the needs are important to them.
* Assess how important the needs are to them.
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Beg‘in negotiations by educating each other about your respective inter-
ests.

Be specific as to why interests are important.

¢ Ifother negotiators present positions, translate them into terms of interest. Do
not allow other negotiators to commit to a particular solution or position.

* Make sure all interests are understood.

Frame the problem in a way that it is solvable by a win/win solution.

Remove egocentricity by framing problem in a manner that all can accept.
* Include basic interests of all parties.

* Make the framing congruent with the size of the problem to be addressed.
Identify general criteria that must be present in an acceptable settlement.

* Look for general agreements in principle.

* Identify acceptable objective criteria that will be used to reach more specific
agreements.

Generate multiple options for settiement.

Present multiple proposals.

Make frequent proposals.

Vary the content.

Make package proposals that link solutions to satisfy interests.

Make sure that more than two options are on the table at any given time.

. Utilize integrative option generating techniques:

* Expand-the-pie--ways that more resources or options can be brought to bear on
the problem.

¢ Alternating satisfaction--each negotlator gets 100 percent of what s/he wants,
but at different times.

* Trade-offs--exchanges of concessions on issues of differing importance to the
negotiators.

* Consider two or more agenda items simultaneously.

* Negotiators trade concessions on issues of higher or lower importance to
each.

* Each negotiator gets his/her way on one issue.
* Integrative solutions--look for solutions that involve maximum gains and few

or no losses for both parties.
* Set your sights high on finding a win/win solution.
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8. Separate the option generation process from the evaluation process.

9. Work toward agreement.

* Use the Agreement-in-Principle Process (general level of agreements
moving toward more specific agreements).
¢ Fractionate (break into small pieces) the problem and use a Building-Block
Process (agreements on smaller issues that. when combined, form a general
agreement).
Reduce the threat level.
Educate and be educated about interests of all parties.
* Assure that all interests will be respected and viewed as legitimate.
* Show an interest in their needs.
¢ Do not exploit another negotiator’s weakness.
¢ Demonstrate trust
e Put yourself in a "one down position” to other on issues where you risk a
small, but symbolic loss. '
e Start with a problem solving rather than competitive approach.
¢ Provide benefits above and beyond the call of duty.
¢ Listen and convey to other negotiators that they have been heard and under-
- stood.
* Listen and restate content to demonstrate understanding.
¢ Listen and restate feelings to demonstrate acceptance (not necessarily
agreement) and understanding of intensity.

10.Identify areas of agreement, restate them, and write them down.
COSTS AND BENEFITS OF INTEREST-BASED BARGAINING
Costs

* Requires some trust
¢ Requires negotiators to disclose information and interests
¢ May uncover extremely divergent values or interests

Benefits

Produces solutions that meet specific interests

Builds relationships

Promotes trust

Models cooperative behavior that may be valuable in future.
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AN INTEGRATED APPROACH

Naturally, all negotiationsinvolve some positional bargaining and some interest-based
bargaining, but each session may be characterized by a predominance of one approach
or the other. Negotiators who take a positional bargaining approach will generally
use interest-based bargaining only during the final stages of negotiations. When
interest-based bargaining is used throughout negotiations it often produces wiser
decisions in a shorter amount of time with less incidence of adversarial behavior.

DYNAMICS OF NEGOTIATION

Examining the approaches tonegotiation only gives us a static view of whatis normally
a dynamic process of change. Let us now look at the stages of negotiation most
bargaining sessions follow.

Negotiators have developed many schemes to describe the sequential development of
negotiations. Some of them are descriptive--detailing the progress made in each
stage--while others are prescriptive--suggesting what a negotiator should do. We
prefer a twelve-stage process that combines the two approaches

STAGES OF NEGOTIATION
Stage 1: Evaluate and Select a Strategy to Guide Problem Solving

* Assess various approaches or procedures--negotiation, facilitation, mediation, ar-
bitration, court, etc.--available for problem solving.
* Select an approach.

Stage 2: Make Contact with Other Party or Parties

Make initial contact(s) in person, by telephone, or by mail.

Explain your desire to negotiate and coordinate approaches.

Build rapport and expand relationship.

Build personal or organization’s credibility.

Promote commitment to the procedure.

Educate and obtain input from the parties about the process that is to be used.

Stage 3: Collect and Analyze Background Information

* Collect and analyze relevant data about the people, dynamics and substance
involved in the problem.
Verify accuracy of data.
Minimize the impact of inaccurate or unavailable data.
Identify all parties’ substantive, procedural and psychological interests.
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Stage 4: Design a Detailed Plan for Negotiation

Identify strategies and tactics that will enable the parties to move toward agree-
ment. '

Identify tactics to respond to situations peculiar to the specific issues to be
negotiated.

Stage 5: Build Trust and Cooperation

Prepare psychologically to participate in negotiations on substantive issues.
Develop a strategy to handle strong emotions.

Check perceptions and minimize effects of stereotypes.

Build recognition of the legitimacy of the parties and issues.

Build trust.

Clarify communications.

Stage 6: Beginning the Negotiation Session

Introduce all parties.

Exchange statements which demonstrate willingness to listen, share ideas, show
openness to reason and demonstrate desire to bargain in good faith.

Establish guidelines for behavior.

State mutual expectations for the negotiations.

Describe history of problem and explain why there is a need for change or agree-
ment.

Identify interests and/or positions.

Stage 7: Define Issues and Set an Agenda

Together identify broad topic areas of concern to people.

Identify specific issues to be discussed.

Frame issues in a non-judgmental neutral manner.

Obtain an agreement on issues to be discussed.

Determine the sequence to discuss issues.

Start with an issue in which there is high investment on the part of all participants,
where there is not serious disagreement and where there is a strong likelihood of
agreement.

Take turns describing how you see the situation. Participants should be en-
couraged to tell their story in enough detail that all people understand the
viewpoint presented.

Use active listening, open-ended questions and focusing questions to gain addition-
al information.

66




Negotiation

Stage 8: Uncover Hidden Interests

Probe each issue either one at a time or together to identify interests, needs and
concerns of the principal participants in the dispute.

Define and elaborate interests so that all participants understand the needs of
others as well as their own.

Stage 9: Generate Options for Settlement

Develop an awareness about the need for options from which to select or create the
final settlement.

Review needs of parties which relate to the issue.

Generate criteria or objective standards that can guide settlement discussions.
Look for agreements in principle.

Consider breaking issue into smaller, more manageable issues and generating
solutions for sub-issues.

Generate options either individually or through joint discussions.

Use one or more of the following procedures:

¢ Expand the pie so that benefits are increased for all parties.

¢ Alternate satisfaction so that each party has his/her interests satisfied but at
different times.

Trade items that are valued differently by parties.

Look for integrative or win/win options.

Brainstorm.

Use trial and error generation of multiple solutions.

Try silent generationin which each individual develops privately a list of options
‘and then presents his/her ideas to other negotiators.

* Use a caucus to develop options.

¢ Conduct position/counter position option generation.

Separate generation of possible solutions from evaluation.

Stage 10: Assess Options for Settlement

Review the interests of the parties.
Assess how interests can be met by available options.
Assess the costs and benefits of selecting options.

Stage 11: Final Bargaining

Final problem solving occurs when:

* One of the alternatives is selected.

Incremental concessions are made and parties move closer together.
Alternatives are combined or tailored into a superior solution.

Package settlements are developed.

Parties establish a procedural means to reach a substantive agreement.
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Stage 12: Achieving Formal Settlement

Agreement may be a written memorandum of understanding or a legal contract.
Detail how settlement is to be implemented--who, what, where, when, how--and
write it into the agreement.

Identify "what ifs" and conduct problem solving to overcome blocks.

¢ Establish an evaluation and monitoring procedure.

Formalize the settlement and create enforcement and commitment mechanisms:
¢ Legal contract

* Performance bond

¢ Judicial review

¢ Administrative/executive approval
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PROCEDURAL ASSISTANCE AND
DISPUTE RESOLUTION

It is often difficult for any key stakeholder to move beyond his or her own interests
and to conduct an impartial process that recognizes all the parties’ underlying needs
and enables them to reach a negotiated settlement. The use of a neutral third party
dramatically enhances the opportunity to reach a collaborative solution through the
management of the process by someone without a stake in the solution.

This chapter explores two types of procedural assistance--facilitation and mediation.
The use of these two procedures in managing complex public policy, site-specific, and
legal disputes has increased steadily in recent years. Many agencies have found that
mediation and facilitation procedures can be useful in involving parties in the develop-
ment of policies and solutions in which they have a concern. These procedures provide
a sense of "ownership" in the decision-making process for all the parties and provide
the agency with an opportunity to profit from the ideas generated by the interaction
of various interests, rather than merely hearing the respective positions through more
traditional means.

FACILITATION

Facilitation involves the assistance of an individual, whois impartial toward the issues
or topics under discussion, in the design and implementation of a cooperative problem-
solving, collaborative decision-making or information-exchange meeting. The
facilitatoris the process expertin the group. More specifically, the role of the facilitator
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is to help the parties define clear statements of desired outcomes; to help decide whom
to involve in the meeting; to assist in the design of effective meeting agendas; to draw
people out and keep discussion on track; to propose strategies for problem solving; to
deal with needs for scientific or technical information; to help build high-quality,
consensus decisions; to insure follow-up by organizing information produced; and to
ensure planning for implementation of decisions and future meetings.

A facilitator often works with a recorder who takes minutes of meetings, as they occur,
on a flip chart or wall chart in the sight of all group members. Public recording of
meetings provides focus, avoids backtracking, makes it easier to follow what is
happening, acknowledges speakers and helps clarify next steps.

Having a facilitator manage the process of a meeting and a recorder track the
discussion enables the decision maker and meeting participants to focus on the
substantive issues under discussion. The facilitator may or may not be a member of
one of the disputing groups. He or she does not necessarily have to be an outsider.
However, facilitators have no decision-making authority and must remain impartial
as to the topics or issues under discussion and focus only on procedural assistance, or
their value as a neutral will be lost.

CORPS INVOLVEMENT IN FACILITATION

Circumstances where the Corps has or might use a facilitator include:

* Public involvement meetings over the issuing of 404 general permits. Facilitation
was used successfully on Sanibel Island, Florida, to develop a permitting procedure
which received widespread public support. v

* Problem-solving meetings to address issues arising from local cost-sharing agree-
ments.

* Public hearings over the construction of flood control projects or the operation of
flood control dams. The Corps has used facilitation in numerous cases concerned
with both planning and operations.

* Meetings between potentially responsible parties regarding apportionment of
responsibilities for the clean-up of hazardous sites.

* Meetings to develop agency strategies and policies on specific issues or problems.

* Meetings with other federal, state and local agencies to clarify mandates and
responsibilities. The Corps is currently participating in a facilitated inter-agency
dialogue on wetlands management.

* Situations where it is important for diverse groups to have a stake in a particular
Corps plan and some assurance that the agency’s actions do address their concerns.

WHEN FACILITATION IS APPROPRIATE

The selection of facilitation as a decision-making or conflict resolution tool is recom-
mended when: ‘
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1. The parties are not highly polarized.

2. It is important to preserve some form of relationship between the parties and/or
both parties need to come out of the problem-solving process with a sense of
self-respect and dignity.

3. The parties need to have ownership of the solution and the parties themselves are
the best resources on what kinds of solutions are possible and will work.

4. When a creative agreement may better resolve the dispute than a one-dimensional,
traditional type of legal or administrative settlement.

5. When the issues are unclear and/or undefined.

6. Whenless procedural directivenessis important and/or appropriate for the parties.

- BENEFITS OF FACILITATION

Parties participating in facilitated policy dialogues and collaborative problem-solving
sessions have noted several significant benefits in comparison to unassisted collabora-
tive problem-solving or negotiation processes. These include:

Provides a forum in which parties may conduct collaborative problem
solving:

Facilitated problem solving provides a procedure which promotes the conditions
necessary for a consensual as opposed to an adversarial approach to dispute resolution
or problem solving. These include informality, a set of procedures which encourage
cooperation, an emphasis on analysis, protection from pressures to posture to ad-
ministrators, judges, juries, constituencies, and skilled third party assistance.

Creates attention to procedural and psychological needs as well as
substantive interests:

Parties often value procedural and psychological satisfaction as much as a particular
substantive settlement. Facilitators are the creators of procedural and psychological
satisfaction in groups. By managing the process, ensuring that people leave a session
with their egos intact and assuming that a fair and productive procedure was used,
facilitators can promote settlement satisfaction. In addition, all parties are involved

1in developing a fair deal, and the process contributes to building a productive future

working relationship.
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Frames the problem so that it is solvable:

An important ground rule of collaborative problem solving is--if the group doesn’t agree
on the problem, people won't agree on the solution. Yet traditionally negotiations begin
with the presentation of proposals or solutions before the problem has been sufficiently
defined. Likewise, problem-solving oriented meetings often rush into solutions too
quickly; creating a polarized, win/lose atmosphere resulting in damaged personal
relationships and increased personal friction. A facilitator helps to frame issues in a
jointly acceptable manner so that they are solvable and checks to make sure everyone
agrees about what the problem is before trying to solve it. A facilitator also ensures
the whole group is working on the same problem, at the same time, using the same
process so that the group is conscious, focused, and efficient rather than unconsciously
moving in many different directions which can be both frustrating and polarizing.

Allows managers and decision makers to actively participate in the sub-
stance without having to worry about process:

Managers face several dilemmas when working with groups, be it the public, other
agencies or staff. They are responsible for decision-making on substantive questions;
they are expected to have expertise in the arena in which a decision is to be made; they
are responsible for controlling the process by which the question will be decided; and
they are accountable for results when a decision is implemented. While assigning
multiple responsibilities to the manager--decision maker, substantive expert, most
active meeting participant and process manager--may work well in some cir-
cumstances, it is not often the best form for creative, efficient, and wise decisions. This
is the case because:

* managers are not omnipotent and often do not have all the expertise or facts to
make the best decision;

* adecision made by one person may not have the quality and acceptability of a group
decision;

* exerting the kind of control managers feel is needed when attempting to perform
all of these functions often results in lack of participation, commitment and buy-in
from other group members;

¢ asimultaneous focus on substance and process in decision-making often overloads
the decision-maker and does not allow for adequate attention to any of these
functions.

For these reasons, the facilitation model assigns part of the decision-making respon-
sibilities to four or more people--decision maker, substantive expert, meeting part-
icipant and facilitator/process manager. This way the responsibility for decision
making remains with the person or agency in authority, but some of the other functions
necessary for creative problem solving are delegated to others. Relieving the manager
of so many roles can really pay off in the quality of both the meeting and the final
decisions. The larger and more complex the meeting, the more role separation is
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needed. The more the manager or parties involved in a meeting have strong convic-
tions and feelings about the meeting outcome, the more important it is to give the
process management role to someone else.

Provides a win/win and consensus basis:

Consensus is a process whereby a group makes a decision, without voting, that all
members can support. An agreement is reached through a process of gathering
information and viewpoints, discussion, analysis, persuasion, a combination or syn-
thesis of the proposals and/or the development of totally new solutions that are
acceptable to the group. A "big consensus agreement” usually does not suddenly
emerge. It is based on a series of multiple little agreements. Consensus requires the
parties to engage in open investigation, open discussion and open analysis of a problem
before a decision is made. The goal of consensus decision making is to reach a
settlement to which everyone can agree; but not to reach unanimity, in which everyone
likes the solution equally well or has an equal commitment to it. A consensus decision
requires a recognition by a group that it has reached the best decision for all the people
involved. At its worst, consensus is a compromise; at its best, it is a better solution for
all involved.

Consensus decision making is a valuable procedure because:

Information flow and the range of options which are considered are increased.
Solutions which satisfy all participants are emphasized.

All participants have a commitment to implement decisions which are made.
Valid minority positions get a fair hearing.

The procedure is appropriate for both large and small groups.

Consensus builds cooperative work groups that often have greater satisfaction in their
product. However, consensus decision making has drawbacks. Some of these include:

* Longer time to make decisions than other systems (although the implementation
phase may be shorter).
Reliance on people to respect opposing views.
Dependence on people’s verbal skills (talking, listening and persuasive abilities).
* Lack of familiarity with the process as compared to other decision-making proce-
dures.

Can accommodate multiple sets of sides and interests:

Issues often have more than two sides. A decision-making process is needed which
accommodates multiple sets of sides and interests.
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Is consistent with the consensus-building role that Corps of Engineer
managers must play in this emerging era of consultative management:

Experience shows that these processes are neither intended nor likely to lead to a
diminution of agency decision-making authority. Rather, when used in the right
circumstances--by agency officials who are skillful problem solvers and negotiators,
fully cognizant of their substantive mandates--these approaches are likely to lead to
improved understanding between affected interests as well as increased possibilities
for mutually acceptable outcomes.

CONCERNS EXPRESSED ABOUT FACILITATION

Every dispute resolution technique has its strengths and weaknesses, and facilitation
is no exception. Here is a list which includes both very real limitations of facilitation
and concerns expressed by people who have not used the technique.

Is facilitation appropriate in situations where parties are extremely con-
flicted?

Facilitators and facilitation may be used to improve the flow of data in information--
exchange meetings, such as public meetings, where data is either being provided to or
solicited from a group, or in decision-making meetings, where a specific outcome is
desired. Facilitators are often used as part of a public involvement process; facilitators
can also be used to help groups make recommendations to decision makers or to help
groups make their own binding decision. In general, facilitation is most applicable
when:

¢ the intensity of the participants’ emotions about the issues in dispute or the other
parties is low to moderate;
the parties or issues are not extremely polarized;
the parties have enough trust in each other that they can work together to develop
a mutually acceptable solution;

¢ or when the word mediation, which is more often used in highly polarized disputes,
is politically unacceptable.

Facilitation is also effective in situations involving numerous parties and issues, where
a dialogue can be established early to create alternatives addressing everyone’s
concerns. The key to this approach is to initiate a dialogue before positions harden
and clashes become inevitable.

How do I know if facilitation is the right approach for the situation?

Factors to weigh when considering the use of facilitated problem solving include:

¢ Are key managers or decision makers committed to using a collaborative process?
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* Is there time available to make a decision? Facilitated decision making requires
significant investments of time.

Howimportantis the decision? Itis not efficient to use this model for every decision.
Where is the information and expertise needed to solve the problem? Is it in one
person or in the whole group?

* Isthere aneed for buy-in? How important is it that final decisions be accepted and
supported by those impacted by the decision or those responsible for its implemen-
tation?

* How polarized are people? If sides have been firmly drawn and parties are strongly
divided, mediation or another process which gives the third party neutral more
procedural and/or substantive power may be necessary.

How can a manager bring a facilitator into a meeting without creating
confusion or surrendering his/her own authority?

When exposed to the idea of using a facilitator, many managers initially respond with
hesitation. They are concerned that the model may undermine their authority, result
in a loss of power, or give the impression to other group members that the manager is
weak, incompetent at chairing meetings, afraid to make tough decisions, or an
ineffective negotiator.

Managers who utilize a facilitated problem-solving model are not abandoning their
leadership functions. Rather they commit themselves to the use of a collaborative
process of problem solving and exercise their leadership by ensuring that the principles
of facilitation are followed and by assuring that the facilitator lives up to the contract
s/he makes with the group delineating his/her role. This type of leadership represents
a departure from traditional leadership models and relies upon an effective working
relationship between the facilitator and the manager/group. The roles and the process
must be designed in a manner which does not disempower either the manager or any
group member.

Finally, in making a commitment to facilitated problem solving, while it might appear
that the agency gives up control over and responsibility for the content of the decision,
the agency, as a committee member, must concurin all agreements. The agency cannot
be forced to take stands it does not support. In addition, in many circumstances, the
agency retains ultimate responsibility for promulgating decisions if negotiations fail
to produce an agreement. In a sense, the Corps acts as a party in the facilitated
negotiations and as an "arbitrator” if consensus is not reached, in situations where the
COE has the mandate to decide.
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Agreeing to participate in a facilitated problem-solving process means that
"the nose of the camel is in the tent."

On occasion, some potential parties to a facilitated dialogue are hesitant to go to the
table because they are concerned that their very presence implies a willingness to
compromise. If, for example, the issue is how can a flood control dam be designed and
sited so it is financially and environmentally feasible, opponents to the construction
may be unwilling to discuss the "how" issue because it implies that the dam will be
built. A facilitator can be useful in dealing with resistance to take part:

¢ by discussing with the parties how they can participate without sacrificing their
interests; '

* by discovering what other obstacles to participation there are, assuming taking
part does not mean yielding on principles; and

* by helping potential stakeholders evaluate their alternatives to the facilitated
problem-solving process.

MEDIATION

Mediation involves negotiations between or among parties with the assistance of a
third person who is knowledgeable in effective negotiation procedures. The mediator
coordinates the negotiation activities of the parties and helps them be more effective
in their bargaining.

DEFINITION OF MEDIATION

Mediation is the intervention into a dispute or negotiation of an acceptable, impartial,
and neutral third party, who has no authoritative decision-making power, to assist
contending parties to reach voluntarily an acceptable settlement of issues in dispute.
An analysis of this definition provides an in-depth description of the elements of
mediation.

Intervention: To intervene means, literally, to come in or between so as to change
or modify. The assumption behind intervention by an outsider to the conflict is that
a third party will be able to alter the power and/or the dynamics of the conflict
relationship by influencing the beliefs or behaviors of individual parties, by providing
knowledge or information, or by providing a more effective negotiation process.

Dispute or negotiation: Animportant first step in mediation is the recognition that
there is a dispute, an issue over which there are competing interests. For mediation
to occur, the parties must be willing to negotiate, to begin some form of dialogue over
the issue in question.
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Acceptability: Acceptability of the third party implies that the parties approve of
the mediator’s presence and are willing to listen to and seriously consider the
intervener’s suggestions. Acceptability may derive from the mediator’s professional
credibility.

Impartiality and neutrality: Impartiality requires that the mediator have an
unbiased opinion or lack of preference in favor of one or more negotiators. Neutrality
means that the mediator has no previous relationship with the disputing parties which
would influence the behavior of the intervener and that the mediator does not
personally expect to gain benefits from one of the parties or from the solution reached
through mediation. The need for impartiality and neutrality does not mean that a
mediator may not have personal opinions; ratherit requires that the mediator separate
out his or her personal views from the desires of the disputants, treat both disputants
in an impartial and neutral manner, and focus on ways to help the parties make their
own decisions without unduly favoring one of them. The appearance of impartiality
and neutrality is as important to consider as the actual attitude of the mediator.

No authoritative decision-making power: Unlike an arbiter or judge who makes
a decision for the parties, the mediator works to reconcile people’s competing interests.
Although the mediator makes decisions and offers suggestions regarding the negotia-
tion process, he or she refrains from making substantive decisions about the outcome
of the dispute. (An exception to this is advisory mediation, where the parties request
the mediator’s opinion regarding a possible acceptable settlement at the end of
mediation and in the event of a deadlock.) The mediator’s goal is to assist the parties
to look into the future, examine their interests or needs, and negotiate an exchange of
promises and relationships that will be mutually satisfactory and meet personal and
community standards of fairness.

Assistance to the parties: The mediator can assist the parties through a wide range
of activities such as opening communication channels, providing a process for the
orderly discussion of issues, helping parties identify underlying needs that must be
met for them to be satisfied with an outcome, serving as an agent of reality, stimulating
the generation of alternatives, identifying and underscoring agreements as they occur.

A voluntary process: The voluntary nature of mediation can come from the parties’
free choice to participate and/or free choice to settle or not to settle.

CORPS INVOLVEMENT IN MEDIATION

The Corps has a long history of involvement in mediated disputes. In 1973, a mediated
agreement was reached regarding flood control, environmental protection and develop-
ment of the Snoqualmie River in Washington. This landmark effort launched a series
of other successful environmental mediations. More recently, mediation has been used
to manage negotiations regarding fisheries and hydro-power generation at a Corps
dam in the mid-west.
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WHEN MEDIATION IS APPROPRIATE

The selection of mediation as a conflict resolution tool is recommended when:

1.

The disputing parties are highly polarized and unable to negotiate independently,
due to lack of skills, poor relationship, lack of forum or structure for negotiation,
intense feelings, or inability to "hear" the other side for whatever reason.

. It is important to preserve some form of relationship between the parties and/or

both parties need to come out of the dispute resolution process with a sense of
self-respect and dignity.

. The parties need to have ownership of the solution and the parties themselves are

the best resources on what kinds of solutions are possible and will work.

When a creative agreement may better resolve the dispute than a one-dimensional,
traditional type of legal or administrative settlement.

CONDITIONS CONDUCIVE TO MEDIATION

Listed below are factors which are conducive to the success of mediation as a dispute
resolution method. Absence of these conditions does not preclude successful media-
tion. However, the likelihood of a successful outcome is in direct proportion to the
presence of these factors.

The parties have been able to cooperate and solve mutual problems at some time
in the past.

The parties have a minimal history of adversarial relations or prior litigation.
The parties’ hostility and anger toward each other is moderate or low.

The parties have, or will have, an ongoing relationship.

Issues in dispute are not overwhelming in number or scope, and the parties have
been able to agree on some issues.

The parties’ desire for the settlement of the dispute is high.

The parties do not have other dispute resolution processes available that would be
likely to provide a more favorable outcome.

The parties accept the intervention and assistance of the third party.

There is some external pressure to settle (time, diminishing benefits, unpredictable
outcome, etc.)

The parties have limited psychological attachment--negative intimacy--toward
each other or the dispute.

There are adequate resources to effect a compromise. (Limited resources tend to
create more competitive relationships and striving for win/lose outcomes.)
Parties have some leverage on each other (ability to reward or harm).
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THE DIFFERENCE BETWEEN FACILITATION AND MEDIATION

What follows is a comparison of the difference between mediation and facilitation in
terms of parties’ characteristics, third party characteristics, issues and outcomes, and

setting and dynamics.

FACILITATION AND MEDIATION: A COMPARISON

FACILITATION MEDIATION
PARTIES’ CHARACTERISTICS
Number of Parties Three or more Two or more

Organization of the Parties

Polarization of the Parties/Participants

Low to medium

Low to medium

Medium to high

Medium to high

Relationship of the third party to the
participants

Relation of the third party to the is-
sues under discussion

Authority of the third party
Degree of procedural directiveness
of the third party

Means of influencing parties

Third party role in implementation of
agreement

THIRD PARTY CHARACTERISTICS

Third party may or may not be neu-
tralinthat he or she may have an on-
going relationship with group partici-
pants and may, in fact, be a member
of the group in which he or she is
working

Impartial - without a bias toward a
specific substantive solution

Granted by participants or formally
appointed

Low to medium

Management of process, communi-
cation, and timing

May or may not be involved in im-
plementation

Copyright CDR Associates 1988.

Third party is neutral in that he or she
generally does not have an ongoing
relationship with the parties

Impartial - without a bias toward a
specific substantive solution

Granted by the parties or formally
appointed

Medium to high

Management of process, communi-
cation, creation of doubt, information
exchange, and timing

Generally not involved directly in im-
plementation. This task is left up to
the parties

All rights reserved. Printed by permission.
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FACILITATION AND MEDIATION: A COMPARISON

FACILITATION

MEDIATION

Clarity of issues

Polarization of issues

Outcomes or goals of parties and/or
third party

ISSUES AND OUTCOMES

Issues are often unclear and/or un-
defined at beginning of facilitation

Low to high

- Sharing feelings

- Meeting social needs

- Information exchange (feedback
or feed-forward meetings)

- Generation of possible options to
be proposed to a decision maker

- Decision making by the participants

Issues are generally more clearly de-
fined at the beginning of mediation

Medium to high

Decision made by parties on issues
in dispute

Context for third party work

Timing of third party intervention

Time frame/time pressure

Physical set-up

Use of private meetings (caucuses)

Pressure to agree or settle

SETTING AND DYNAMICS

Meetings

Entry may occur at time of impasse
or crisis, or may be initiated prior to
significant conflict escalation as a
means to anticipate or avoid a de-
structive dispute

Defined by the parties or outside au-
thority

Forum--all parties facing front of room
with problem objectified on wall charts
in front of participants

Generally not used in the formal
context of meetings

Whole-group pressures on individual
or sub-group. Facilitator exerts rela-
tively little pressure on the partici-
pants other than by managing group
communication and general problem-
solving procedures

Copyright CDR Associates 1988.

Negotiation session

Entry generally occurs at the time of
impasse. Parties have either been
talkking and reached a stalemate, or
have been unabie to initiate talks

Defined by parties or outside author-
ity. Pressure of a deadline, whether
internally or externally imposed, is
common

Parties face-to-face around a table
(round or rectangular), or parties and
mediator seated intriangle formation
with mediator being equal in distance
from each party

Common, or may be used to the ex-
clusion of joint meetings

Individual-on-individual in two-person
dispute, otherwise team-on-team.
Mediator manages process, time,
communication, physical settings, re-
lations with the parties’ constituents,
the parties’ doubts, etc., to promote
settlement

All rights reserved. Printed by permission.
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SUBSTANTIVE ASSISTANCE AND
DISPUTE RESOLUTION

This chapter explores ADR procedures which can assist disputing parties in under-
standing and working with the substantive data and legal issues in conflict situations.
Of particular importance are procedures which enable people in conflict to obtain and
exchange information relevant to settlement negotiations, to clarify questions about
data, to receive an objective appraisal of a legal case, or to resolve disputes over
technical data. The primary emphasis of these procedures is the enhancement of
negotiations through increasing the amount, quality, or understanding of the data
available to the parties. Secondarily, at the request of the parties, these procedures
may also provide a third party advisory opinion as to how a problem might be
addressed.

THE MINI-TRIAL*

The mini trial is a hybrid dispute resolution process in that it involves a data
presentation component similar to that inlitigation, a negotiation component, and the
potential for third-party mediation and an advisory opinion. The mini-trial is a
procedure which enhances the disputants’ understanding of relevant data and sig-
nificant legal issues in question. It places authority over the the terms of the resolution
in the hands of the involved parties, rather than with a judge or jury.

* Sections adapted from: ADR pamphlet #4 "The Mini-Trial", by Lester Edelman, Frank Carr, and
James Creighton (1988).
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In essence, the mini-trial is an ADR procedure which provides disputing parties with
an opportunity to present their best legal case in summarized form to each other and
to use this information to further subsequent negotiations. The presentation is usually
made by each party’s legal counsel in a quasi-judicial manner, according to the terms
reached in a pre-conference meeting concerning procedures to be used in the mini-trial.
Attending the presentation are the key decision makers of each of the involved parties.
At the conclusion of the legal presentations, rather than referring the decision to a
judge or jury, the key decision makers adjourn to another room and use the information
that they have heard to initiate or continue negotiations. The major assumption
inherent in this process is that if the key decision makers in an organization, who have
knowledge of broader organizational goals and interests and who have the authority
to settle the dispute, are presented with the relevant facts of the case and the
probabilities of how it might be settled in court, they will be able to jointly asses the
costs and benefits of pursuing a legal action and will be better prepared, able, and
willing to negotiate an out-of-court settlement, rather than opt for years of expensive
and time-consuming adjudication. The track record of mini-trials seems to have
verified this assumption.

THE CORP’S EXPERIENCES WITH MINI-TRIALS

Inits first mini-trial, the U.S. Army Corps of Engineers successfully resolved a contract
claim that was pending before the Armed Services Board of Contract Appeals (ASBCA).
The mini-trial involved an acceleration claim in the amount of $630,570 by Industrial
Contractors, Inc. The principals resolved the claim in less than three days, and the
dispute was settled for $380,000. At the mini-trial, the government was represented
by the Corps’ South Atlantic Division Engineer, while the contractor was represented
by its president. The neutral advisor was a retired senior claims court judge from the
U.S. Claims Court.

The Corps’ second mini-trial involved a dispute arising out of the construction of the
Tennessee Tombigbee Waterway. The $55.6 million claim (including interest) in-
volved differing site conditions, and was filed at the Corps of Engineers Board of
Contract Appeals by Tenn-Tom Constructor, Inc., a joint venture composed of Morrison
Knudsen, Brown & Root, and Martin K. Eby, Inc. A vice president for Morrison-Knud-
sen acted as the principal for the joint venture, and the Ohio River division engineer
represented the government. A law professor, who is an expert on federal contract
law, was the neutral advisor. One interesting aspect of this case is that following a
preliminary three-day mini-trial, the senior managers met, but decided they could not
resolve the issue without additional information and scheduled a follow-up one day
mini-trial two weeks later. Following this second mini-trial, the principals agreed to
settle the claim for $17.2 million, including interest.

Following this mini-trial, the settlement was investigated by the Department of

Defense Inspector General. The investigation was initiated because of a "hotline"
inquiry about the appropriateness of the settlement. After conducting an extensive
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- review, the Inspector General made a formal report. The Inspector General found that

the settlement was in the best interest of the Government and concluded that the
mini-trial, in certain cases, is an efficient and cost-effective means for settling contract
disputes. This conclusion provides a strong validation of the mini-trial as an ADR
method for resolving government contract disputes.

The Corps recently has also successfully concluded a mini-trial over financial respon-
sibility for cleanup of a Superfund site, with the Corps acting on behalf of the Navy.
In this case, the mini-trial led to a successful resolution, where other forms of
negotiation had been unsuccessful.

Other Corps’ uses of mini-trials included:

* Resolution of $105 million of claims arising out of the construction of the King
Khalid Military College, Saudi Arabia. This involved some sixty claims which were
ultimately settled for $7 million.

® Resolution of claims for $765,000 from construction of a visitor’s center at a
recreation area. A settlement was reached for $288,000.

* Nine appeals arising form a contract for the repair and modification of Trainer
Gates at Greenup Locks and Dam, on the Ohio River, were settled after a two and
one-half day mini-trial. The total amount claimed was $515,000, which was settled
for $155,000.

* Seven disputes regarding the construction of the Consolidated Space Operations
Center in Colorado were resolved using a mini-trial. The claims, totalling $21.2
million were from the prime contractor and a subcontractor. These claims were
settled for $3.7 million.

EXPERIENCE OF OTHER GOVERNMENT AGENCIES AND THE PRIVATE
SECTOR

Following the Corps’ lead, both the Department of the Navy and the Department of
Justice have begun to use mini-trials. The Navy has participated in three mini-trials.
Two of the mini-trials resulted in negotiated agreements. The third mini-trial suc-
ceeded in narrowing the issues in dispute, but did not result in a negotiated settlement.
Over the past two years, the Navy has developed two additional mini-trial agreements
to resolve disputes, only to have the other parties settle the dispute prior to the actual
mini-trial. Apparently whatever psychological/legal barriers were surmounted in
deciding to participate in the mini-trial led to an immediate settlement.

A number of companies have used mini-trials, including Allied Corporation, American

Can Company, American Cyanamid, AT&T, Borden, Control Data, Shell Oil, Standard
0il of Indiana, Texaco, TRW, Union Carbide and Xerox. Mini-trials have been used
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in cases involving breach of contract, antitrust, construction, unfair competition,
unjust discharge, proprietary rights, and product liability claims. They have also been
used in complex multi-party cases and international commercial disputes.

WHEN AND WHEN NOT TO USE A MINI-TRIAL

A mini-trial may be the appropriate dispute resolution procedure when (Green, Marks
and Olsen, 1978):

* The parties want to focus the negotiations on the legal merits which are central to
the case and the parties have differing assumptions or evaluations of the case
should it go to court.

* The parties want to re-translate a business problem, which has become a legal
problem due to the litigation process, back into a management issue.

¢ The parties must unravel complex questions of mixed law and fact, which often
result in costly legal battles.

* The uncertainty as to the outcome of an adjudicated case raises the potential for
significant costs for one or more parties should the case be decided against them.

¢ The parties want to stop or curb rapidly escalating legal costs.

* The management or legal counsel of one or more parties believes that they are not
accurately communicating the merits of their case to the other side, and that a clear
and accurate presentation will lead to a settlement.

Mini-trials are not appropriate when:

¢ A case hinges solely on legal issues. In this case some form of ruling by an outside
party (usually judge) is probably a more efficient means of answering the question.

* The dispute involves disagreements over factual questions involving credibility.
Here the mini-trial suffers the same problems as arbitration and adjudication
where witnesses will need to be cross-examined and the accuracy of their testimony
verified.

* One of the party’s goals is to create a legal precedent or to test a point of law.

THE TIMING OF MINI-TRIALS

Mini-trials may be initiated prior to or after the initiation of litigation. Green, Marks
and Olsen note that most frequently the process is proposed after some pre-trial
discovery has been initiated and the parties have become more familiar with some of
the disputed issues in the case. This initial educational process will, ideally, inform
the parties as to some of the costs that can be expected if they continue to pursue a
litigious route to resolution. Clearly the earlier the procedure is initiated the more
costs that can be saved.
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STEPS TO INITIATE A MINI-TRIAL

There is no one right way to conduct a mini-trial; each procedure should be designed
to fit the needs of the specific parties and issues involved. However, past experience
has identified some general steps that have been found to be important.

1. Determine whether or not a mini-trial is appropriate for a particular dispute.

2. Obtain any needed Corps management commitments.

3. Approach the other parties to get their agreement to participate.

4. Select the management representatives for each organization.

5. Select a neutral advisor.

6. Develop a mini-trial agreement.

7. Work out a schedule/agenda for the parties’ presentations.

8. Complete discovery.

9. Exchange position papers.

10.Hold a preliminary meeting between the neutral advisor and the management
representatives to review roles and procedures.

11.Conduct the mini-trial conference.
12. Conduct negotiations following the conference.
13.Document the agreements that are reached.

14.Develop an implementation procedure.
ADVISORY MEDIATION

Advisory mediation is a procedure involving mediated negotiations with an added twist
to assist the disputing parties to address particularly troublesome issues. In this
procedure, the parties and mediator proceed in the same manner as described in the
chapter on Procedural Assistance, until such time as the parties have reached an
impasse and are prepared to conclude mediation without a settlement. In advisory
mediation, the parties may request that the neutral third party issue an advisory
opinion as to how the dispute might be settled in a fair and reasonable manner.
Generally, the neutral will give a brief oral opinion about how s/he sees the issues in
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the case and recommend a settlement and its underlying logic. The parties can take
this recommendation and use it as the basis of future negotiations or can reject it
outright and proceed to a more binding procedure or forum to resolve their differences.
It should be noted that once the mediator has rendered an opinion, even though it is
advisory and non-binding, s/he will usually lose a significant amount of procedural
authority and perhaps impartiality in the eyes of the parties. While the advisory
opinion may break the deadlock, the mediator’s role has shifted from that of a process
assistant to that of a substantive advocate, and s/he may have difficulty in continuing
in the role of procedural coordinator of the negotiation process. For this reason, this
procedure should only be used at the end of mediation and should not be used in the
middle on any one intractable issue.

The major consideration for parties selecting this procedure is a pre-mediation "con-
tract” with the neutral regarding whether s/he will play an advisory role if an impasse
is reached, or whether the intervener will limit assistance to helping only with the
procedure. A pre-mediation agreement on this question can alert the parties as to this
alternative for gaining additional substantive input to their decision making, and can
avoid putting the neutral into the uncomfortable position of being asked to serve as a
substantive advisor when the intervention contract was for process assistance.

As noted earlier, this procedure has been quite effective in resolving a variety of
disputes, particularly in the labor arena. Because parties have learned that sub-
sequent arbitrators’ opinions match the mediator’s recommendations in approximately
80 percent of the cases that have gone on to arbitration, many disputants opt to accept
the mediator’s advisory opinion as the basis of settlement.

TECHNICAL ADVISORY BOARDS, DATA MEDIATION, AND
NON-BINDING DISPUTES PANELS

These three procedures are means for parties to:

* Dialogue about data questions, and obtain information necessary for settlement,
when inadequate data exists.

e Address competing sets of data by hearing about and assessing the merits of each
case, and if deemed appropriate, to obtain an advisory opinion from a substantively
knowledgeable third party or parties.

The Corps has used technical advisory boards and non-binding disputes panels in
numerous situations. For example, the technical staff of the Board of Engineers for
Rivers and Harbors performs the function of a technical advisory board for internal
Corps dialogues over data.
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Disputes panels have also been established by the Corps and contractors.to resolve
external disputes over technical issues or terms of contracts. The Fort Worth District
has implemented a disputes panel to address issues arising from a $48 million contract
to construct four miles of tunnel under the city of San Antonio for the purpose of flood
control. The ADR procedure consists of a panel of three persons with backgrounds in
tunnel construction. Each party hired one panel member who was acceptable to the
other party and these two individuals hired the third. The panel is required to meet
quarterly at the construction site, with both the contractor and the government, for
the purpose of keeping informed about the project’s development and to render an
advisory opinion regarding issues that might arise in the project’s life cycle. Any
dispute between the parties may be brought to the panel with the concurrence of the
government. Although the recommendation of the panel is non-binding, it is expected
that the opinion of these experts will carry significant weight with the parties and will
strongly impact their decision to accept the opinion or use the recommendation to
shape a more acceptable settlement in subsequent negotiations.

FACT-FINDING

Fact-finding is quite similar to the procedures described above in that it seeks to clarify
and make recommendations regarding differences over data or substantive disagree-
ments. Fact-finding may or may not involve a hearing format such as that found in a
disputes panel or technical advisory board where differences between the parties are
aired formally. In some fact-finding efforts, the third party may conduct individual
interviews with the parties and then use the collective data to prepare a written, and
on occasion, an oral presentation to the disputants which may take one of several
forms. The fact-finder’s report may:

* Present the relevant issues, interests, positions, and options as a means of organiz-
ing relevant data for the parties, but without making a specific recommendation
as to how the dispute should be settled

* Present the relevant issues, interests, positions, and options and make proce-
dural or directional recommendations on how negotiations might proceed

* Present the relevant issues, interests, positions, and options and then make a
specific substantive recommendation as to how the dispute could be resolved.

The parties take the fact-finder’s report and use it to initiate or to further productive
negotiations.

The assumption behind fact-finding is that an independent and impartial view of a
conflict situation, which reveals and/or clarifies contested issues and which is based
upon principles of fairness and equity, will result in an organization of the facts of a
case and will assist the parties to negotiate more productively. The addition of a
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recommendation by the fact-finder may also provide a moral inducement to settle,
provide for face-saving or be used to mobilize public constituent opinion toward
settlement. The parties can use the fact-finder’s report to provide both a procedural
and substantive basis for negotiations, and in fact, the recommendations may perform
the function of a "single-text negotiating document," which the parties can focus jointly
upon and modify to better meet their interests.

THE TIMING OF FACT-FINDING

Fact-finding can be initiated prior to the initiation of legal action or negotiations as a
means for concerned parties to organize data, identify issues, isolate areas of agree-
ment and disagreement, or to identify an appropriate dispute resolution to be pursued.
Fact-finding may also be initiated after the parties have reached an impasse or
stalemate in negotiations. Mediation at this time in the cycle of conflict can often
provide the parties with the needed catalyst to move them off dead center and toward
a resolution of their differences.

THE CORPS OF ENGINEERS AND FACT-FINDING

The Corps has used fact-finding in several cases and has acted as a fact-finder in
numerous disputes involving other federal agencies. In a recent case, the Corps used
fact-finding to address issues involved in a $9,800,000 appeal by Southwest Construc-
tion Company. In this dispute, the parties discovered that they were so far apart on
their bargaining ranges that negotiation would be unproductive. The Corps initiated
and Southwest agreed to use the services of a neutral technical expert to make an
evaluation of the non-quantum elements of the dispute. Using the findings of the
neutral, the parties could then determine if they should pursue settlement through
normal negotiations.

The Corps has acted as a fact-finder in its capacity as lead agency in the conduct of
Environmental Impact Statements. The Corps system-wide EIS on the water resour-
ces in Colorado has been used to respond to issues related to the proposed construction
of the controversial Two Forks Water Project.

SETTLEMENT CONFERENCES

The settlement conference is an ADR procedure which occurs in the context of more
formal judicial proceedings. Frequently confused with a pre-trial conference between
opposing counsel and the trial judge where the evidence to be presented and the
process used for the trial is discussed, the settlement conference is explicitly a forum
with a non-trial settlement judge for final pre-trial negotiations. In this procedure,
the disputing parties’ lawyers, and on occasion the parties themselves, meet with a
judge, magistrate or master, who will not be the trial judge, to attempt to negotiate
the settlement of a legal case. The third party "settlement judge" is not authorized to
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make a binding decision for the parties, but to act as a mediator and assist them in
negotiations. The difference between this process and traditional mediation is that
the settlement judge is a "mediator with clout” in that s/he may have significant input
as to possible settlement ranges and may issue advisory opinions as to points of law.
Many settlement judges also make extensive use of caucusing, private meetings with
each of the parties, and shuttle diplomacy as a means of managing communications
and exchanging only offers which move the parties toward settlement.

WHEN IS A SETTLEMENT CONFERENCE APPROPRIATE?
Settlement conferences should be considered when:

¢ The parties need clarification or advice from a knowledgeable or neutral third party
on a point of law which will enable them to better handle a substantive impasse.

* The parties want a knowledgeable third party to suggest a possible bargaining
range that will facilitate negotiations.

e Managers on one side want to talk with their counterparts on the other side, in the
presence of their lawyers and with the assistance of a substantively knowledgeable
third party, as a means of clarifying their understanding of their cases and
obtaining a valid assessment of the costs and benefits of continuing litigation.

¢ One or more lawyers are having personality conflicts with opposing counsel, or are
having trouble managing an unruly or unrealistic client, and third party assistance
is needed to address the relationship problems or provide reality testing.

¢ Mediation is desirable but the parties want more than procedural assistance.

CONSIDERATIONS IN SETTING UP A SETTLEMENT CONFERENCE

Settlement conferences can be requested by either party’s legal counsel and are usually
scheduled at the convenience of the presiding settlement judge and the parties

themselves. In setting up a settlement conference, managers and their legal counsel
should:

e Make sure that the settlement judge will not be the trial judge. Private conferences,
involving substantive discussions with the trial judge, may prejudice a subsequent
legal case in front of that judge.

* Carefully assess who should participate. Ideally it should be a decision maker with

the authority to settle, who is willing to take a fresh look at the costs and benefits
of reaching a negotiated versus a litigated agreement.
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* Prepare a clear and concise presentation of the case and identify the points in
question which are to be discussed or about which advice about law or settlement
ranges are needed. '

* Not be pressured into settling just because a judge makes a recommendation.
Settle when a matter of principle is not at stake, key interests have been met, or
when a negotiated settlement is less costly than the litigated option. In calculating
costs and benefits, consider legal costs, time delays, appeal expenses, expenses of
technical experts, and lost management time.
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10
DECIDING TO USE AN ADR
PROCEDURE

The decision to use an ADR procedure requires at least two judgments: (1) that an
ADR procedure is more appropriate than the normal administrative orlegal procedure,
and (2) determining which ADR procedure is most appropriate for the dispute in which
you are involved. This chapter describes an analytic process which can be used to

- make these judgments. Keep in mind, though, thatitis not unusual, and it is probably

desirable, for a manager to try several different approaches and procedures in an effort
to achieve a positive outcome for both his or her organization and the other parties.
Some ADR procedures may be useful in preventing disputes, while others may be
useful with a more mature dispute. This analytic process will help you select the
technique most appropriate to your current situation.

The purpose in going through this analytic process is to ensure that you make a careful
assessment as to the amount of resources --be it personnel, time, or credibility--you
are willing to commit to a dispute, taking into account the potential benefits. The
analytic process consists of a series of questions:

1. Whatis therelative power of the parties,and howimportantis this dispute
to each party?

In many conflicts, the parties are readily identifiable. In a contract dispute they are
the contractor and the contractee; in a labor-management conflict, they are the union
and the management. In some public disputes, the parties are not so readily identifi-
able. In establishing local cost-sharing arrangements, for example, there may be
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multiple parties. In issues involving environmental or community concerns it can
often be difficult to decide who represents those interests. People may become parties
by virtue of: (1) their position in an organization involved in a conflict, i.e., their ability
to make a decision for an organization, (2) their technical expertise or authority, (3)
the impact of the decision upon them, or (4) their ability to mobilize political support.

Each party to a dispute has actual or potential power or influence which may be
mobilized to settle a conflict in a manner which satisfies its interests. Each party’s
power needs to be analyzed because it can help you predict how the issue will be
resolved.

Power, however, is relative. It depends on the relationship between the types and
amounts of power held or available to the parties in conflict. Power, in a dispute,
encompasses many things. If you have the strongest legal case, your power is
increased. If you have greater credibility or technical reputation, your power is
enhanced. If the other party is able to mobilize very significant political support, for
example, you may make an administrative decision only to have it overturned by
political realities. If one party has the resources to pursue a lawsuit and the other
does not, then power is unequal. Generally, the more interdependent two parties are,
the more influence they exert on each other. For example, if there is only one contractor
providing a particularly valuable kind of expertise, and the Corps is one of the few
organizations which utilizes that expertise, then interdependence between the Corps
and that contractor will be very high and the contractor will have a significant degree
of power in relation to the Corps. Conversely, if the contractor performs a specialized
type of work and there are other firms which do similar work, the Corps because of its
range of choices, has more influence over any prospective contractor.

Some of the sources of power include:

* Formal authority--legally mandated authority to establish policies, develop
regulations, grant permits, etc.

* Expert/information power--access to knowledgeable people or information

which others don’t have.

Procedural power--control over the procedure by which decisions are made.

Associational power--derived from association with people in power.

Resource power--control over money, services, materials, labor.

Sanction power--the ability to inflict harm or deny benefits.

Nuisance power--the ability to cause a party discomfort.

Habitual power--the power of the status quo, or "the way things are done."

Moral power--the ability to appeal to widely held values.

Personal power--personal attributes or skills which magnify the other sources of

power.
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